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SUPREME COURT OF THE STATE OF GEORGIA, 
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EUGENIUS A. NISBET, 





No. 40.—Nicuo.as M. Lewis, plaintiff in error, vs. James R. 
Reep, defendant in error. 


[1.] Wherea testator, by his will, devised to his wife his house and lot, in 
the town of LaGrange, during her natural life or widowhood, and also di- 
rected that “his wife should keep his house open to any of his children 
that may be or have been indigent or unfortunate:” Held, that the com- 
plainants, who claimed to be indigent and unfortunate children of the tes- 
tator, were entitled to have the house kept open for their benefit during 
the natural life or widowhood of the testator’s wife, and no longer ; and that 
to entitle them to maintain a billin Chancery for relief, under the will of 
the testator, they must show affirmatively on the face of such bill, that the 
widow of the testator is in life and unmarried. 


In Equity. Application to Judge Hixx for an injunction. 


The bill alleges that Nicholas Lewis, Sen. departed this life 
testate in the year 1847. By the second item of his will, he 
provided that complainants, who were children bya former mar- 
riage, should take no portion of his estate, except what should 
be especially pointed out in said will. By the third item, he 
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orders his estate to be divided among his younger children, (by 
a second wife,) as they shall arrive at age or marry. The fourth 
item is in these words: “I solemnly request that my wife would 
keep my house open to any of my children that may be or have 
been indigent or unfortunate.” By the seventh item in his will, 
the testator gave his house and lot in LaGrange, and furniture, 
to his wife, during her natural life or widowhood. 

His wife he appointed executrix, and the house was ordered 
to be sold on her marriage or death. The bill charges that 
complainants are the indigent and unfortunate children intended 
to be provided for in the 4th clause of the will ; that one is pal- 
sied, another a lunatic in the asylum, and the third entirely indi- 
gent; that the testator intended, and did, by the fourth item in 
his will, charge upon his estate an adequate and reasonable sup- 
port for said complainants, and that such was his intention by 
the words, “keep open my house,” and that the injunction is 
to his wife in her capacity as executrix, and that this meaning 
was well known to all parties, and that it was admitted by all. 

The bill alleges that the widow alone qualified as executrix, 
when the will was admitted to probate, and that during her ad- 
ministration, this construction of the will was admitted and ob- 
served forthe space of three years; that the administration of 
said executrix ceased and determined, how is not alleged ; that 
the defendant in error subsequently qualified as executor, and 
that he also for a time, and with the concurrence of all persons 
interested, observed and executed the will, according to this con- 
struction. 

‘The complainants propose in their bill, to make this intention 
of the testator appear by parol evidence. 

The bill further charges, that recently the executor has refus- 
ed to continue such support, and is now seeking to sell the house 
and lot mentioned in the fourth item of the will. 

The prayer is, that he be enjoined from discontinuing this sup- 
port, and that a portion of the estate be set apart or be reserved 
by said executor, in trust, for the reasonable support of complain- 
ants. 

Judge Hill refused to sanction the bill, on the grounds— 
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Ist. Because the fourth item did not contain a bequest. 

2d. That parol testimony was not admissible to prove such 
intention. : 

To which counsel for complainant excepted. 


B. H. Hutt, for plaintiff in error. 


Butt & Ferrett, for defendant in error. 


By the Court—Wanrner, J. delivering the opinion. 


[1.] The only question presented by the record in this case 
is, as to the construction to be given to the second, fourth, and 
seventh clauses of the last will and testament of the late Nicho- 
las Lewis, deceased. What are the rights of the complainants 
under these several clauses of the testator’s will, as now claimed 
by them in their bill? 

By the second clause in the will, the testator declares, that the 
complainants shall take no portion of his estate, except what 
shall be hereinafter specially pointed out. 

By the 7th clause of his will, the testator gives to his wife, 
his house and lot in LaGrange, and his furniture, during her 
natural life or widowhood. 

By the fourth clause of his will, the testator solemnly requests, 
that his wife would keep his house open to any of his children that 
may be, or have been indigent or unfortunate. 

It is evident from the latter part of the second clause, that the 
testator had it in his mind, to make some provision for the chil- 
dren by his first marriage, which would be specially pointed out 
in his will. It being his intention also to give to his wife, the 
house and lot in LaGrange, and the furniture, during her natural 
life or widowhood, as he did so, by the seventh clause in his 
will, the fouth clause, specially points out that provision, which 
is, ‘that his wife would keep his house open, to any of his chil- 
dren that may be, or have been, indigent or unfortunate.” 

By “keeping his house open,” we understand that the testa- 
tor intended that such of his children as answered the descrip- 
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tion given in the fourth clause, should have the right and privi- 
lege to come into his house, and be maintained there with meat, 
drink and lodging, at the expense of his wife, to whom the house 
was given, so long as she continued to occupy it under the 
will. The testator said to his wife, by his will, I give to you my 
house and Jot in LaGrange, and the furniture, during your natu- 
ral life or widowhood, but you are to keep the house open to 
any of my children, “that may be, or have been indigent or un- 
fortunate,” so long as you continue to hold and occupy it under 
my will. So long then, as the wife of the testator remained in 
life a widow, she was entitled to the house and lot in LaGrange, 
and the furniture. The complainants, who claim under the 
fourth clause of the will, were entitled to enter that house, and 
be furnished with the necessary meat, drink and lodging, as the 
other members of her family, so long only as she continued to 
occupy and enjoy it. 

That the testator did not intend the house should be kept 
open for the benefit of the complainants, for any longer period 
than the natural life or widowhood of his wife, we think, is very 
clear from the provisions of the will. The house and lot, as a 
matter of course, ceased to be under her control after her death, 
to be “ kept open” by her for the benefit of the eomplainants ; 
besides, it was only given to her during her natural life or wi- 
dowhood, and by the third clause of his will, the testator directs, 
that if his wife should think proper to marry again, that his house 
and lands be sold for the benefit of herself and his younger boys, 
(to wit,) Robert, Oscar, Fitzallen, Warner, and Charles. When 
his wife should depart this life, her interest in, and control over 
the house and lot in LaGrange terminated, according to the will of 
the testator, for it was given to her only during her natural life 
or widowhood. If she married, then the house was to be sold, 
not for the benefit of the complainants, but for the benefit of his 
wife, and his younger boys. 

The complainants then were entitled to have the house in 
LaGrange kept open for their benefit, under the fourth clause of 
the testator’s will, during the natural life of the testator’s wife, or 
her widowhood, and no longer. Whether the widow of the testa- 
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tor is dead, or has married again, does not appear on the face of 
this record; but it is alleged that the administration of the widow 
as executriz, has ceased and determined—which, by the will, was 
to cease and determine on her marriage. 

But inasmuch as the right of the complainants to have the 
house kept open for their benefit, depends on the fact of her 
being in life and unmarried, thai fact should have been afirma- 
tively stated by the complainants, to entitle them to the assistance 
of the Court, which they now seek. The complainants must 
shew on the face of their bill that the widow of the testator is in 
life and unmarried, to entitle them to the relief prayed for under the 
testator’s will, which material fact not being alleged, the applica- 
tion for an injunction was properly refused by the Court below. 

Let the judgment of the Court below be affirmed. 





No. 41.—Winu1am J. Morgan, administrator, plaintiff in error, 
vs. Mary Morean, executrix, e¢ al. defendants in error. 


[1.] Twenty years’ possession of the mortgaged property by the mortgagee, 
under the mortgage, will, prima facie, bar the mortg:or’s right toredeem, 
and this is true whether the mortgage is upon real estate or personal pro- 
perty. 

{2.] But no length of time will bar the mortgagor’s right to redeem, so 
long as the mortgagee recognizes the conveyance as a subsisting mort- 
gage. Any acts or circumstances which show a recognition of the mortgage 
within twenty years, will prevent the running of time against the mort- 
gagor, an/ the time will begin torun only from the latest recognition with- 
in that period. It lies upon the mortgagor to show such recognition. 

[8.] The mortgagee in possession, holds the property in character of trustee 
for the mortgagor, and may disavow thetrust and disclaim the mortgage, 
and in that event the time of limitation provided by the Statute for the 
recovery of the property at Law, will begin to run in his favor from the dis- 
avowal; and if he then holds the possession for the statutory term, the 
mortgagor’s right to redeem is barred. 
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{4.] When the mortgagee relies upon the Statute after a disavowal of the 
trust, it lies upon him to show the disavowal, and to bring home to the 
mortgagor knowledge of the fact, and this knowledge cannot be shown 
constructively. 

[5.] Whena supplemental bill is filed, bringing new parties into Court, it is 
as to them anew suit, and is to be considered as being commenced when 
the supplemental bill is pleaded in office. 


In Equity, in Monroe Superior Court. Tried before Judge 
Srarx, March Term, 1851. 


William Morgan, the complainant’s intestate, on the 23d day 
of January, 1828, executed to James B. Morgan, defendant’s 
testator, a mortgage on anegro woman, Mary, and her two chil- 
dren, to indemnify him, as his security to one Edwards, for a 
debt due 25th December, 1828. The negroes, soon after the 
execution of the mortgage, went into the possession of the 
mortgagee, where they remained until his death, in May, 1844. 
By his will, which was admitted to probate in June, 1844, he 
bequeathed the negroes to his wife, Mary Morgan, the defend- 
ant, and to two minor children, of whom Robert Bowman is the 
guardian, (and who is also a defendant.) The executor and 
executrix qualified on the first Monday in June, 1844, and soon 
after distributed the estate of the said William B. Morgan, in- 
cluding the mortgaged negroes, the receipts for which were re- 
corded January Ist, 1845. 

On the 7th May, 1847, the bill to redeem said negroes was 
filed, and served August 5th, 1847, upon the mortgagee’s repre- 
sentatives, charging that the mortgagee took said negroes un- 
der a contract that their hire should repay him the debt which 
he had paid to Edwards, and that mortgagee frequently recog- 
nized said mortgage, which was proved on the trial to have been 
in the year 1839. 

The defendants filed answers, stating, among’.other things, 
that the estate had been paid out and distributed. 

Complainant filed a supplemental bill, which was served the 
3d September, 1849, making Mary Morgan, as legatee, and Bow- 
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man, as guardian of the minor children of James B. Morgan, 
also legatees, parties. 

Defendants pleaded the Statute of Limitations, to wit: that se- 
ven years elapsed between the last recognition of the mortgage 
by the mortgagee and the filing the original bill, ten years to the 
supplemental bill, and four years from the recording of the will 
and the distribution of the property, to the filing of the supple- 
mental bill. 

At the trial term, complainant having deceased, his adminis- 
trator was made a party. 

Among other things, the Court charged the Jury, “Ifthe par- 
ties having possession of this property came into the possession 
of it more than four years before the filing of the supplemental 
or amended bill, as legatees under the will of the mortgagee ; 
if from that time, they claimed the property as their own, and re- 
mained in possession of itas their own, without any recognition of 
the mortgagor’s right to redeem ; if an account of the distribu- 
tion of the property was returned and recorded in the Clerk’s of- 
fice of the-Court of Ordinary, andif the mortgagor for four years 
failed to assert his right of redemption by suit against those to 
whom the property was distributed, he is, in the opinion of the 
Court, forever barred. The seizure and appropriation of the 
property under the will, the giving of publicity to the transaction 
by spreading the receipts for the property upon the records of 
the Court of Ordinary, constitutes such a tortious conversion of 
the property as terminates the trust, and the amicable possession, 
and the mortgagor must take notice of it at his peril—if he has 
failed to do so for four years, he is barred.” 

To which counsel for complainant excepted. 


W. W. Arnotp and Harman, for plaintiff in error. 


Por & Nisset and Tripper, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] From the analogy between the right of a mortgagor to 
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redeem in Equity, and a right of entry at Law, it is settled, that 
the right of redemption will be barred by the lapse of twenty 
years. Without applying the bar as a statutory rule, Courts of 
Chancery will presume a release or satisfaction of the equity of 
redemption from lapse of time. The relation of mortgagor and 
mortgagee is peculiar. The latter in possession is usually called 
a trustee for the former. In England, and very generally in our 
States, the Courts of Law consider the mortgagee the holder of 
the legal title, and the possession of the property as trustee for 
the mortgagor. In Georgia we do not concede that the legal 
estate passes tohim. Here and elsewhere, however, in Courts 
of Equity, the mortgagor is recognized, for all civil and political 
purposes, as the owner of the property. A mortgage is in truth 
but a contract of security. ‘The debt is the principal and the 
mortgage is the accessory. It is a contract by which a lien is 
given to the creditor for the security of his debt. He has an in- 
terest in the property until his debt is paid, and that isall. Whilst 
the mortgagor is the sole owner, holding it subject to the incum- 
brance, with the right, before condition broken, to remove the 
incumbrance, by paying the debt, and with the night ever 
afterwards to redeem, until a title may be perfected in the mort- 
gagee by a possession of twenty years. Such are the general 
and just views of a mortgage, taken at this day, by the Courts of 
England and America. The technical and absurd notions of 
the Courts of Law of an earlier day, have given way before bet- 
tersense. “ The ease of mortgages, (says Ch. Kent,)is one of 
the most splendid instances in the history of jurisprudence, of 
the triumph of equitable principles over technical rules, and of 
the homage which those principles have received by their adop- 
tion in the Courts of Law. Without any prophetic anticipation, 
we may well say, “returning Justice lifts aloft her scale.” 
With us, usually the mortgagor remains in possession. It is 
very common, in England, and is sometimes the case here, that 
possession is taken by the mortgagee. Whenthatis done, with 
no contract as to the application of rents, issues and profits, he 
is liable to account to the mortgagor, and the mortgage debt 
bears ts When in possession, he is in character of trus- 
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tee. That is to say, he holds the property with duties and obli- 
gations analagous, in some respects, to those of # trustee, al- 
though in other respects quite different. It is in a secondary 
sense that the character of trustee belongs to him, and he ac- 
quires it constructively. There is no trust created by the con- 
tract, and it is in subordination to the main purposes of the con- 
tract. The ground upon which a mortgagee is for any purpose 
considered a trustee, is stated by .Angell to be, “ the partial and 
limited right which, in equity, he is allowed to have in the whole 
estate, legal and equitable.” Hence it is, that although the Statute 
of Limitations will not apply to a direct trust, yet a mortgagee 
is allowed to set up lapse of time as a bar to the equity of re- 
demption. 

The term of limitation is the same, whether the mortgage be 
upon real or personal estate. As, for many years in England, 
real estate was held of vastly greater value than personalty, and 
as securities by mortgage upon personal property were relatively 
rare, we find but little note in the books of that country of dis- 
tinctions between mortgages upon real estate and mortgages 
upon personal property. The rule that twenty years’ possession 
under a mortgage raises a presumption of a release, or extin- 
guishment of the equity of redemption, is derived from the statu- 
tory bar to a writ of entry, by analogy. Why then, it is asked, 
will not the analogy drawn from the Statute, make the posses- 
sion of personal property under a mortgage for the term which 
will bar an action of trover, also a bar in Equity? In applying 
equitable bars, the Courts will consult the analogy of the Statute, 
but are not bound by it. The right to redeem after condition 
broken, is purely an equitable right—it is solely of equitable 
cognizance. Legal rules have nothing to do with it. Against 
it, if he is to prevail, the mortgagee must set up an equitable de- 
fence. He must, if he relies upon time, show a possession of 
such duration as will, according to all the equities which spring 
out of the relation which he bears to the mortgagor, constrain a 
Chancellor to presume that he has a title to the property. A pos- 
session under a mortgage, is a very different thing from posses- 
sion beginning adversely. Hence, the reasons which make 
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possession in the one case, and in the other a title, are essentially 
different. In the former case, the possession begins by consent ; 
it originates in contract ; it is continued as thus derived, and if, 
without any intervening recognition of the mortgage, it runs on 
to twenty years, Equity will presume that, in accordance with 
the contract itself, the mortgagor has been satisfied in his equity 
of redemption or has released it. 

In the latter case, the possession may begin adversely to a 
better titlke—it is presumed to begin in defiance of all other titles— 
and if it continues for the term which the Statute has prescribed, 
it becomes a title, not so much by a presumption that an ad- 
versary claimant has been satisfied, as because the law, upon 
grounds of policy, has so ordained it. ‘The policy of the rule in 
Equity, as applicable to mortgagors, is infinitely less urgent 
than that which requires a limitation to suits at Law to recover 
property. It is the same, to wit: the quieting of possession, and 
the prevention of litigation, but it is greatly reduced in intensity. 
Such being a just view of this subject, why should possession 
of personal property under a mortgage, for a term less than that 
which gives title in case of realty, constitute a bar? Isee no 
reason in Equity why it should, especially here, where personal 
property is of equal, if not greater value than real estate; and it 
is upon these views of the equitable character of the mortga- 
gor’s right, and because we are not bound at all by the Statute, 
that we adopt the English term of twenty years, rather than our 
own statutory term of seven years. We hold it equitable and 
consistent with sound policy, that in no case should possession 
under a mortgage, short of twenty years, bar the equity of re- 
demption. When the mortgagee disavows the mortgage, then 
we shall see that a different rule as to the term applies. In rela- 
tion to the general position that the equity of redemption is bar- 
red after twenty years’ possession in the mortgagee, see the fol- 
lowing authorities: Aggas vs. Pickerell, 3 Atkyn’s R. 225. 2 
Peer Williams, 287. Mr. Cox’s Note. 3 Atk. R. 313. Smith 
vs. Clay, 3 Brow. 639, note. Hodle vs. Healy, 1 Ves. & Beame, 
536. Demarest vs. Wynkoop, 3 Johns. Ch. R. 129. Kane vs. 

Bloodgood, 7 Ibid,90. 1 Paige, 48. Lamar vs. Jones, 3 Har. 
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& McHenry, 328. 1 Jac. & Walk. 83. 1.Marsh.519. Elmen- 
dorf vs. Taylor, 10 Wheat. 168. Chlomondelly vs. Ctinton, 2 
Jac. & Walk. 191. Dexter vs. Arnold, 2 Sum. 152. 4 Kent, 
186. 2 Sum. 401. Lansing vs. Godel, 9 Cow. 346. Angell on 
Limitations, 494. Particularly where the mortgage is on per- 
sonal property, see Wheeler’s Law of Slavery, 171, and the cases 
there cited. 

[2.] The rule thus stated, does not prevail against the mort- 
gagor when he lies under disability, as infancy, coverture, &c. 
The presumption of a release to the mortgagee of the equity of 
redemption, or the presumption of a bar to the mortgagor’s right 
to redeem, may be rebutted. It is a general and fixed rule, that 
no length of time will bar the right of the mortgagor to redeem, 
so long as the mortgage is treated by the mortgagee as subsist- 
ing. He is in possession under his contract of mortgage, and 
with the consent of the mortgagor, his possession is amicable 
and he is a trustee for the mortgagor; for these reasons, so long 
as he recognizes his relations to the mortgagor, he gains no equi- 
ty by lapse of time—his possession is the possession of the 
mortgagor, and cannot be adverse. ‘The lapse of twenty years 
will, when proven, protect him, prima facie, and if no proof is 
adduced to show a recognition of the mortgage within that time, 
he will remain protected; but if it is made to appear that he 
has recognized it, then, up to the date of the last recognition, 
time has not begun to run in his favor, and the twenty years’ 
term only begins to runfrom that date. It lies upon the mort- 
gagor to show such facts or circumstances as will prevent a bar. 
Baron vs. Martin, 19 Ves. 326. 4 Kent, 187, ’8. 3 Ves. 17. 
2 Ibid, 83, 399. 1 Wash. 14. 6 Mad. 181, 274. 3 Murph. 
228. 9 Ves. 292. Cooper’s Eq. Rep.1. Ibid,161. 9 Wheat. 
684. 3 Sum. R. 169. 

Among those things which will remove the presumption of a 
release of the equity of redemption, and prevent the running of 
time against the mortgagor, are the following: an accounting 
and settlement between the parties. 2 Vern. 377. 5 Bro. Par. 
Cqs. 187. Any act of the mortgagee, by which he acknowledg- 
es the transaction to be still a mortgage, within twenty years, as 
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if by will he disposes of the money in case the mortgage is re- 
deemed. 2 Crutse’s Dig. 156. 2 Cow. R. 397. 2 Coz’s R. 290. 
1 Johns. Ch. R. 394. 1 Wash. R. 18. 

Time does not bar the mortgagor, if the mortgage is in the 
nature of a Welch mortgage ; that is, where no time is stipulated 
for payment, but a conveyance is made to the mortgagee to 
hold possession until the porception of the rents and pr: fits shall 
discharge the debt. Insuch a case the morgagee takes the es- 
tate, subject to a perpetual account. In this case there was a 
‘parol agreement, subsequent to the execution of the mortgage, 
that the mortgagee should hold possession until the hire of the 
negroes should pay the debt. The mortgage itself, however, 
contained no such stipulation. ‘The parol agreement does not, 
therefore, characterize the mortgage. Ora vs. Henning, 1 Vern. 
418. 1 Meriwvale R. 114. 

So, if the mortgagor continues in possession, the limitation 
does not apply, and it is said that even the possession of a part 
of the mortgaged property will keep the mortgage open. 2 
Cruise, 161. 1 Johns. Ch. R. 594. Rakestraw vs. Brewer, Sel. 
Cas. in Ch. 55. When any species of fraud has been practised 
by the mortgagee at the time when the mortgage was made, the 
mortgagor may redeem. I have no doubt but that in this, as in 
other cases, time will run against him from the discovery of the 
fraud. 2 Cruise,161. 1 John. Ch. Rep. 595. Ibid, 402. 

A very interesting question touching this subject, is mooted 
in the books, to wit: whether verbal admissions or parol acknow- 
ledgments are sufficient to establish the fact, that the mortgagee 
has treated the conveyance as a mortgage within twenty years. 
Chancellor Kent, in Varks vs. Pell, does not decide it, but ob- 
viously inclines against their sufficiency. In Deater vs. Arnold, 
Judge Story reviews the authorities, and expresses himself strong- 
ly against their sufficiency; but he does not decide the ques- 
tion. In Barron vs. Martin, Sir William Grant thought the parol 
evidence admissible ; and Ch. Kent, in his Commentaries, con- 
cedes that the presumptions against the mortgagor may be rebut- 
ted by parol proof. All of these able Chancellors, however, 
concur in saying, that the proof must be clear and unequivocal. 
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No point of this sort is made in this case. We, therefore, leave 
it as it stands in the books, without an opinion. In England, 
the doubts of the Courts have been solved by Statute. By the 
Stat. 3 and 4 Will. IV. ch. 27, §8, it is enacted, that a mortga- 
gor shall be barred by twenty years’ possession of the mortga- 
gee, unless there be an acknowledgment in writing, and the 
Statute runs from the:day when default is made. By 7 Will. 
IV. and 1 Vict. c. 28, part payment of principal or interest is 
made equivalent to an acknowledgment in writing. See Dezxter 
vs. Arnold} 3 Sum. R. 160. Whiting vs. White, 2 Cox’s Rep. 
290. Perry vs. Marston, 2 Bro. Ch. R. 397.  Reekes vs. Postle- 
thwaite, Coop. Eq. R. 160. Banon vs. Martin, Cooper’s Eq. R. 
189. S.C. 19. Vesey’s R. 326. Marks vs. Pell, 1 Johns. 
Ch. R. 594. Hughes vs. Edwards, 9 Wheat. Rep. 489. 4 
Kent’s. Com. 189. 

[3.] It is farther well settled, that if the mortgagee disavows 
the mortgage, denies the amicable character of his possession, 
and sets up a title adverse to the claim of the mortgagor’s right 
to redeem within twenty years, and a knowledge of the disa- 
vowal is brought home to the mortgagor, the Statute ot Limita- 
tions will, from that moment, run in his (the mortgagor’s) favor. 
This is true in case of technical trusts, to which lapse of time is 
no bar. Itis a fortiori true of trusts constructively created, as 1s 
that of a mortgagee in possession. Avowing title in himself, 
the tenant asserts a possession adverse to all the world; he 
throws off his character of trustee, and denies the relation of 
mortgagor and mortgagee. ‘The result is, that if this is known 
to the cestui que trust, to the mortgagor, he is put upon exercis- 
ing diligence. He must pursue his remedy as in any other case 
of adverse possession within the statutory term, or lose his right. 
The position of the mortgagee is that of defiance, and if he ac- 
quiesces in that position until the statutory term runs out, the 
award of justice, and the policy of the law declare, that his title, 
good or bad, is forever barred. And when a mortgagee disa- 
vows his trust, repudiating the mortgage and the rights of the 
mortgagor under it, it becomes a case where Equity will follow 
closely the analogy of the Law, and will apply the statutory 
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term. The question there is not whether there is a presumption 
of arelease of the right of redemption from lapse of time, upon 
a view of the relation of the parties, but simply is, has the mort- 
gagor complied with a rule of law, and pursued his right within 
time. The title to the property being openly avowed, the par- 
ties occupy the position of counter claimants, just as if no 
mortgage had been made ; and it matters not that the mortga- 
gor must go into Equity for his remedy. In such a position our 
Statute requires that the suit be brought (in case of negroes, as 
here,) within four years from the accrual of the right of action. 
And in just such a case where the question is made in a Court 
of Equity, the Statute of Limitations receives the same applica- 
tion in Equity as in Law. In Bloodgood vs. Kane, Chancellor 
Kent analogising a disavowal of a trust to the discovery of a 
fraud, meets the very point Iam now considering, in these words: 
* But after a refusal to pay and a denial of title, the possession 
becomes adverse, and it is as just and reasonable that the Stat- 
ute should run and bar the party, who 1s apprised that his right 
is denied, and yet sleeps on that right, as that it should bar the 
party who has a knowledge of the fraud and neglects his reme- 
dy.” 7 Johns. Ch. R. 123. Lord Eldon, in Harwood vs. Og- 
lander, (6 Vesey,199. 8 Jb. 106,) remarks, “If a trust subsist- 
ed, so that the trustee could recover, as having the legal estate, 
it would follow that the right of the cestui que trust, as against 
the trustee, could not be barred. But supposing the trustee was 
to deny the right of the cestwi que trust, and assume absolute 
ownership, is there any case in Equity that would allow the lat- 
ter his remedy beyond the period limited for the recovery of /e- 
gal estates at Law?’ These doctrines are familiar, and need not 
be here fortified, especially as they have been several times re- 
cognized by this Court. Spaulding vs. Grigg, 4 Geo. Rep. 75. 
Keaton vs. Greenwood, 8 Ibid, 97. Ang. on Lim. 171. 2 Jac. 
& Walk’s Ch. R.1. 7 Johns. Ch. R. 90. 9 Pick. 212. 4 
Serg. &§ Rawl. 310. 10 Peters, 223. 3 Gill. & Johns. 389. 3 
Sum. 475. 

The questions which I have thus presented, grow out of the 
assignments in this case. We do not consider that in the opin- 
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ions of the Court below, either expressed or withheld, there is 
any conflict with the opinions we now announce upon these 
points. However the language of the presiding Judge may 
possibly admit of a contrary construction in some particulars, 
and however his declining to instruct according to some of the 
requests of the plaintiff in error, may seem to imply some de- 
parture from the principles we now lay down, yet we believe 
that between his opinions, fairly interpreted, and our own, there 
is no conflict. We therefore affirm his ruling upon all the ques- 
tions thus far considered.* . 

[4.] There is a point however, upon which we cannot agree 
with our learned brother of the Circuit Bench. I have before 
stated that after a disavowal of the mortgage, the mortgagor is 
subject to the limitation which the Statute prescribes. In this 
case, the mortgage being upon personal property, that term of 
limitation is four years. His Honor so instructed the Jury. 
The mortgage, it appears, being in possession as late as the year 
1839, recognised the conveyance as a mortgage, and the origi- 
nal bill was filed to redeem in 1847; and a supplemental 
bill, making the legatees under the will of the mortgagee, who 
had died, parties defendants, was filed in 1849. According to 
the principles held by the Court below, and herein affirmed, the 
mortgagor was not barred by the lapse of twenty years. But 
the proof shows that by his will, which was passed to probate in 
June, 1844, he bequeathed the mortgaged property to his wife, 
who is his executrix, and a defendant to the bill, and to his two 
children, who were then minors, and for whom the defendant, 
Bowman, is guardian. It is further in evidence that the execu- 
tors of the will distributed his estate, including the mortgaged 
negroes, taking from the legatees receipts, which were recorded 
in the books of the Ordinary in January, 1845. In view of this 
state of facts, the Court instructed the Jury, after telling them 
that if the defendants, the legatees of the mortgagee, had held 
possession of the property as legatees under his will, more than’ 
four years from the filing of the supplemantal bill, holding and 





*The Reporter has copied only so much of the Judge’s opinion as relates 
to the point upon which we differ with him. In the record, however, his 
opinion comes up upon all the questions discussed and were excepted to. 
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claiming the same as their property, without recognising the 
mortgagor’s right to redeem ; “ that if an account of the distribu- 
tion of the property was returned and recorded in the Clerk’s 
office of the Court of Ordinary, and if the mortgagor, for four 
years failed to assert his right of redemption by suit against 
those to whom the property was distributed, he is in the‘opinion 
of the Court, forever barred. The seizure and appropriation of 
the property under the will, the giving of publicity to the trans- 
action by spreading the receipts for the property upon the re- 
cords ofthe Court of Ordinary, constitute such a tortious con- 
version of it as terminates the trust, and the amicable possession, 
and the mortgagor must take notice of it athis peril. If he has 
failed to do so for four years, he is barred.” We concede that 
the disposition of the property by will, its distribution by the ex- 
ecutors, and the record of the receipts for it, may constitute a 
disavowal of the trust. They are such acts on the part of the 
mortgagee and those who claim under him, as constitute a tor- 
tious conversion. But we cannot admit that the mortgagor must 
take notice of them at his peril. He must ‘now that they ex- 
isted. The burden lies upon the mortgagee to bring home to 
him a knowledge of them. He must affirmatively show that the 
acts upon which he relies to constitute a disavowal of the trust 
was /enown to the mortgagor. Express notice is not indispensa- 
ble to be shown, but knowledge is indispensable. If the defend- 
ants had gone one step farther in this case, and shown that the 
mortgagor was present at the probate of the will and heard it 
read, or had read it, or had seen the receipt of the legatees for 
the property, the proof would have been sufficient. The doc- 
trine is, that the knowledge of the disavowal must be positively 
shown, and cannot be constructive. This is altogether reason- 
able. The possession begins amicably, and perhaps continues 
so for years. The mortgagor has reason to believe that it so 
continues. He rests upon contract and upon confidence repos- 
ed. Hehas cause to believe that the mortgagee will respect 
the maxim, quiefa non movere. He is not presumed to suspect 
an adverse claim—a claim in repudiation of the mortgage. He 
is not, in the nature of the case, put upon inquiry to find a dis- 
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avowal. Nothing is required of him by the nature of the mort- 
gagee’s possession. On the contrary, the mortgagee has no right 
of property; he is atrustee. His right of protection by the 
Statute, springs out of an act of his own, a disavowal. Under 
such circumstances, I say it is reasonable that the mortgagee, 
relying upon the Statute, should be held not only to show his 
disavowal of the mortgage, but also toshow that the mortgagor 
knew it. It is very clear, that no secret disavowal ; no acts of 
ownership done ina corner ; no disclaimer of the mortgage made 
to third persons, will, per se, authorize the running of the Stat- 
ute, and support a title, which can alone be sustained by a 
change from a fiduciary to an antagonistic position. The lead- 
ing idea is this: Inasmuch as the right to the protection of the 
Statute depends upon an act of his own, he must show the act, 
and the mortgagor’s knowledge of it, or his plea of the Statute 
is not sustained. As in all other cases, a party movant, as- 
serting a right must make out his case—he must prove his title. 
A plaintiff relying upon a title in trover, by limitation, must show 
at what time he acquired possession, and how long he held it. 
So, also, a defendant generally relying upon abar. With much 
stronger reason in this sort of case, must a party be held to 
show, that upon which the Statute begins to run in his favor, to 
wit: knowledge of his disavowal of his trust. For let it be re- 
membered, that his right does not grow out of the disavowal 
alone, but also out of the mortgagee’s knowledge of it. Until 
he knows, he is not warned to see. He can never be in laches 
until he knows that his title is denied. The rule in this case is 
the same that it is in case of any other trust. The reasons for 
it are the same. In Baker vs. Whiting, Judge Story holds, that 
the denial or repudiation of the trust, to admit the running of 
the Statute in favor of a trustee, must be open, and must be 
brought home to the knowledge of the parties in interest. 3 Sum. 
R. 466. In Keatonvs. Greenwood, this Court has decided that 
a trustee is not protected by the Statute, unless he denies the 
trust and claims the property adversely to his cestui que trust, the 
cestui que trust having knowledge of that fact. 8 Ga. Rep. 103. 
The rule obtainsin all analogous cases. Thus the possession 
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of one tenant in common is the possession of the other, and the 
Statute does not run in favor of a tenant in common, until he 
ousts his co-tenant, or denies the tenure, and receives the rents, 
issues and profits to his own use. The repudiation of the ten- 
‘ancy in common must be known to the other tenant. Cowp. 
217. 2 Scho. & Lef. 628. 3 Peters, 43. 

So, also, the possession of a tenant is the possession of his 
landlord, and the Statute does not run in his favor until he disa- 
vows the relation and sets up an adverse possession. ‘This is a 
relation very analogous to that of mortgagor and mortgagee in 
possession. It is too obvious to require exposition. In the 
case of Whaley vs. Whaley, the Court of Appeals of South Caro- 
lina held, “ That a tenant entering upon land by the bare per- 
mission of the landlord, and paying no rent, in order to claim 
by adverse possession, must disclaim the tenancy, and give notice 
of the fact to the landlord.” 1 Speer. R. 230 to 236. It is 
worthy of note, that this case puts a construction upon the 

’ words in the books, as applicable to this subject matter, to wit : 
“bring home knowledge.” The Court of Appeals in South 
Carolina obviously use them as synonymous with express notice. 
The doctrine of this case in a similar case was recognized by 
this Court in Spaulding vs. Grigg, 4 Ga. Rep. 75. Seealso 1 
Nott & McCord, 370. 3 Peters, 43. We reverse the decision 
of the Court below on this point, not doubting but that our judg- 
ment is sustained upon principle and by the authorities. 

[5.] In this case it was contended that the supplemental bill 
was but part and parcel of the original bill, and related back to 
the time of filing that bill. If this were true, it would affect the 
application of the Statute. The supplemental bill brought new 
parties defendants into Court, to wit : the legatees under the will 
of the mortgagee, and as to them is to be considered as a new 
suit. By our Statute, actions are declared to be instituted when 
the writ is filed in office. Cobb’s New Digest, 474. So we hold 
suits in Equity are to be considered as being instituted when the 
bill is filed in office. We consider that guoad the parties defend- 
ants brought in by the supplemental bill, suit was commenced 
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against them when that bill was filed in office. Upon this point 
the decision of the Court is affirmed. 
Let the judgment be reversed. 





No. 42.—Lewis Repwine, plaintiff in errcr, vs. Wm. B. 
Brown and others, defendants. 


[1.] A previous warrantor of the title, may be made a co-defendant in an 
action of ejectment, provided he would be answerable in damages, in case 
of eviction. 

[2.] A judgment at Law, cannot be impeached collaterally, in Equity. 

[3.] Where land has been conveyed, with covenants of warranty, and the 
land has passed by subsequent conveyances, through the hands of various 
covenantees, the last covenantee or assignee, in whose possession the land 
was when the covenant was broken, has a right of action against any or 
all of the prior warrautors, whether immediate or remote, for breach of 
covenant. 

[4.] The covenants of seisin and of right to convey, and that the land is free 
from incumbrance, are personal covenants, not running with the land or 
passing to the assignee. The covenant of warranty and the covenant for 
quiet enjoyment, are in the nature of real covenants, and they run with 
the land conveyed, and descend to heirs, and vest in assignees of the pur- 
chaser. 

[5.] Does this obstruction exist im this State, where all choses in action are 
assignable? Quere? 

[6.] The fact that the covenant does not name the assignee, but only cove- 
nants to and with A, and not to A and his assigus or assignees, does not 
prevent B, the assignee of A, from suing. 

[7.] An assignee, notwithstanding he has taken a warranty from his imme- 
diate bargainer, upon eviction, has a right to sue the original or any inter- 
mediate grantor, upon his warranty. 

[8.] Upon a conveyance without warranty, all deeds, warranties, covenants 
and other muniments of title, belong to the grantee as appurtenant and 
incident to the land granted. 

[9.] Real covenants, or such as run with the land, may be assigned as well 
by a release and quit-claim, as by deed of bargain and sale. 

[10.] The assignee, under a Sheriff's sale, is the assignee of the original par- 
ty—as much soas if the latter had assigned to him directly. It is part of 
the debtor's “right, title and interest in the premises.” 
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[11.] So too, of an official sale of real estate made by an administrator, under 
a license from the Ordinary, “with all the rights, members and appurte- 
nanves thereto helonging or in anywise eppertaining ;” the purchaser is put 
in the same situation that the intestate was in. 


In Equity, in Coweta Superior Court. ‘Tried before Judge 
Hitt, March ‘Term, 1851. 


This bill was filed to enjoin an action of ejectment, for the 
recovery of lot of land No. 161, in the first district of Cow- 
eta County. The bill alleged, that in the Jana lottery authorized 
by the Act of 1825, disposing of the territory lying between 
the Flint and Chattahoochee rivers, James St. John, one of the 
defendants, drew the said lot of land, for which a grant issued’ 
in 1827; that St. John sold and conveyed the land to Michael 
Madden; that Madden conveyed it to Giles B. Taylor; Taylor 
to Shadrach Perry; Perry to John Redwine ; John Redwine to 
Lewis Redwine, the complainant, and the latter to David Dom- 
inick, who died, seized of the land; that the administrator of 
Dominick, sold the same regularly, to Sterling Elder, who went 
into possession, and made valuable improvements; that the 
deeds were all duly recorded, and contain warranties in the 
usual form, except the deeds from St. John to Madden, and 
Madden to ‘Taylor, which contain no warranty. 

The bill alleges, that owing to the fact, that the deed from 
St. Jobn to Madden, is defective in its probate, (having been ad- 
mitted to record without an affidavit from either of the wit- 
nesses,) and the witnesses being dead, complainant is unable 
to prove the execution of the deed, without an appeal to the con- 
science of St. John. 

That William B. Brown, with full knowledge and actual no- 
tice of the facts, has combined with St. John, to defraud and eject 
Elder, and for some inconsiderable sum, has induced St. John to 
execute to him a deed to the land; and that Brown is now 
using the name of St. John, to recover said land in an action of 
ejectment against Elder, and in which action complainant was 
made a co-defendant by order of the Court. 

The bill prays that the deed from St. John to Brown, be de- 
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clared fraudulent and void, and be delivered up to be cancelled, 
or that Brown be decreed a trustee for Elder, and those under 
whom he claims, and ordered to convey his title to Elder, and 
thus quiet his possession; and that the action of ejectment be 
perpetually enjoined. 

Brown filed a demurrer to the bill, with specifications. 

The Court sustained the demurrer, and dismissed the bill, and 
counsel for complainant excepted. . 


B. H. Hitt, for plaintiff in error. 
Morean, for defendant. 
By the Court—Lumpxiy, J. delivering the opinion. 


Lewis Redwine filed his bill in the Superior Court of Coweta 
County, stating that under the Lottery Act of 1825, disposing of 
that portion of the territory of Georgia, which lies between the 
Flint and Chattahoochee rivers, one James St. John drew lot 
No. 161, in the Ist District of said County, and that the same 
was granted to him by the State, on the 11th day of October, 
1828 ; that on the 20th of the same month and year, St. John 
conveyed the land to one Michael Madden; that shortly there- 
after, Madden conveyed to one Giles B. Taylor; these deeds 
contain no covenant of the warranty of title; that in October, 
1829, Taylor conveyed with warranty, to one Shadrach Perry ; 
that in June, 1831, Perry conveyed with warranty, to John Red- 
wine ; and that John Redwine, in September, 1831, conveyed 
with warranty, to Lewis Redwine, the complainant; that Lewis 
Redwine afterwards sold and conveyed the land, with warranty, 
to one David Dominick, who having died intestate, the land was 
regularly sold and conveyed by his administrator, to one Ster- 
ling Elder; all the deeds were duly recorded in the proper office ; 
that Elder took actual possession of the land, and made valua- 
ble improvements thereon. The bill alleges that the title was 
well known and recognized by all persons, previous to that time. 
The bill further charges, that one William B. Brown, with a full 
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and actual notice of all the facts, and especially of the purchase 
and claim of the said John and Lewis Redwine, as well as the 
possession of the said Elder, combining with St. John, the gran- 
tee, to injure and defraud the complainant, for some nominal 
er inconsiderable sum, bought the lot of land of the said St. 
John, and took from him a deed, or some other written convey- 
ance of the property. It alleges that St. John and Madden are 
insolvent, and that Madden resides beyond the jurisdiction of 
the State, so that neither of them can be made answerable in 
damages for the loss of the land, and that the said confederates 
are prosecuting an action of ejectment in the name of the said 
St. John, against the said Elder and the complainant, who was 
made a co-defendant thereto by order of the Court. The bill 
further states, that the two witnesses to the deed from St. John 
to Madden are dead, and that the complainant cannot adduce 
proof of its execution, without appealing to the conscience of 
the said St. John. The bill prays that the deed from St. John 
to Brown, may be decreed to be fraudulent and void, and deliv- 
ered up to be cancelled, or that Brown be adjudged to be a trus- 
tee for the said Elder or the complainant, and be compelled to 
convey to Elder, and that the action of ejectment may be per- 
petually enjoined. 

To this bill, Brown filed a general demurrer, for want of equi- 
ty, with specifications. The Court sustained the demurrer, and 
ordered the bill to be dismissed on two grounds, to wit: 

1st. Because Lewis Redwine, not being the landlord of Elder, 
he ought not to have been made a co-defendant in the action at 
Law. 

2dly. Because Elder, having purchased at administrator’s 
sale, under the doctrine of caveat emptor, and because the admin- 
istrator could make no assignment of the warranty from Red- 
wine to Dominick, would not be liable to Elder, in case of evic- 
tion, and consequently had no such interest as would entitle 
him to maintain the bill ; whereupon, complainant, by his coun- 
sel, excepted. 

Three questions are made by the record: 
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1st. Was Lewis Redwine properly made a co-defendant in the 
ejectment ? 

2dly. Could the order making him a co-defendant, be im- 
peached by demurrer to the bill? 

3rdly. Had Lewis Redwine such an interest in the subject 
matter, as would enable him to apply to a Court of Equity for 
relief? 

[1.] The first question will be answered by the construction 
to be given to the Act of II. Geo. 2 Ch. 19, passed A. D. 1738, 
to prevent frauds by tenants. (See Schley’s Digest, 374.) By 
the 13th section of this Act, landlords are empowered to make 
themselves defendants, by joining with the tenants. Does this 
provision embrace previous warrantors of the title, who would 
be liable for damages in case of eviction ? 

The uniform practice in this State, has been to allow all such 
to come in and defend; and it orginated no doubt, in the decis- 
ion made by the Court of King’s Bench in England, upon that 
Statute, as early as 1762, in which, after mature consideration, 
the term landlord, was extended beyond its strict import, and 
made to include every person whose title is connected to or 
consistent with the possession of the occupier, and which would 
be divested or disturbed by any claim adverse to such posses- 
sion. Fairclaim ex dismiss, Fowler et al. vs. Shamtotle, 3 Bur- 
rows’ Rep. 1290. 

In conformity with this explanation of the Statute, remainder- 
men, devisees in trust, mortgagees and infants, and “all other 
proper persons,” to use the language of one of the laws, have 
been admitted to defend. Nor do we see any inconvenience or 
injustice that is likely to result from this exposition of the enact- 
ment. Lord Mansfield assigned this very satisfactory reason for 
its adoption ; that where there is a privity of interest, letting in 
the person behind, may operate to prevent treachery and confu- 
sion. 

By making himself a party, the warrantor cannot urge as a 
defence any matter which the law did not previously recognize 
as available, to defeat a recovery by the plaintiff. The construc- 
tion does not affect the parties’ rights ; it relates only to the rem- 
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edy ; in fact it affects nothing more than the substitution of one 
defendant or tenant for another. 

Mr. Justice Wilmot, in the case just cited, observed that it 
was very remarkable that the different Acts of Parliament had 
been made at near 500 years distance upon the very same sub- 
ject, when there was no occasion for either, viz: the Statute of 
Westminster, 2 ch. 3, (13 Ed. I. A. D. 1285,) and this /ct of II. 
Geo. 2 ch. 19. The first of these he said, was no new provis- 
ion ; for before that time all those that stood behind the tenant in 
possession had always a right at Common Law to come in and be 
received, pro interesse suv, to defend the possession, which was 
very material to them, and by the change whereof, they would 
have been greatly incommoded, and he refers to Coke’s Inst. 
v. 2, 344, 345, and Braeton, lib. 5, fo. 393, b. 

And Lord Mansfield during the progress of the argument, 
asked the Court on both sides, if they had found any case prior 
to that of Goodright vs. Hart, et. ux. 2 Strange, 830, 2 Geo. Il. 
where the Court had refused to let in persons who stood behind 
the tenant in possession, to defend, pro interesse suo, in the stead of 
the tenant in possession? And they all answered, “none at all.” 

It would seem, therefore, that the practice had always been in 
England, as is contended for by the counsel for the plaintiffs in 
error, and that it was this “ hasty” adjudication reported by Sir 
John Shorry, where the Court refused to permit Hart and wife 
to be made co-defendants, because the tenant in possession 
would enter no appearance or make any defence, which occa- 
sioned the clause in the Act of Parliament which we have been 
considering, and which was construed by the Courts in the spirit 
of the liberal practice which had previously obtained. 

[2.] Having ruled the first point in favor of the plaintiff in 
error, it is unnecessary to advert to the second, except to say, 
that had our judgment upon the first point been the other way, 
we are clear that the order making Lewis Redwine a party td 
the ejectment, could not be set aside in Equity, on demurrer to 
the bill. To allow it, would be to involve the two jurisdictions 
in inextricable difficulties and confusion. 

{3.] But the last and main question is, has Lewis Redwine 
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such an interest as to authorize him to maintain this bill? The 
decision will protect him in any event, for he can only be turned 
out of Chancery, for the reason that he is not liable over to 
Elder, in case Elder is evicted. 

In Leary vs. Durham, 4 Geo. Rep. 593, this Court held, that 
where Jand has been conveyed with covenants of warranty, and 
the land has passed by subsequent conveyances, through the 
hands of various covenantors, the last covenantee or assignee in 
whose possession the land was when the covenant was broken, 
may sue for a breach of the covenant, and he had a night of ac- 
tion against the original warrantor. Further examination has 
but served to strengthen our conviction of the soundness of that 
opinion. Doubts, I know, have been entertained in relation to 
the subject, and it has been held, that the grantee, on failure of 
title, is confined in his remedy to the immediate covenant to 
himself. 

But this question has been settled, in cases which were thor- 
. oughly discussed and considered, and it is now well established 
both on principle and authority, that the right of action passes to 
the last covenantee or assignee, and that he may proscribe any 
work of the prior covenantors until he has obtained satisfaction. 
5 Cowper, 137. Withy vs. Menford, 10 Wend. 180. Suydam 
vs. Jones, 1 Conn. R. N. S. 244. Booth vs. Starr, 12 Mass. R. 
304. Wyman vs. Ballard, 1 Fair. 91. Griffin vs. Fairbrother, 
1 Aiken, 233. Williams vs. Wetherbee, 1 Dev. and Bat. 94. 
Markland vs. Camp, 3 Barn. and Ald. 392. Campbell vs. Lewis, 
1 Maule and Selwyn, 355. Kingdon, executor, §c. vs. Nolttle, 4 
Ibid, 53. Kingdon, devisee, vs. Nottle, 5 Taunt. 418. King vs. 
Jones, 4 Bibb’s R. 225. Bradford vs. Long, 3 Bibb’s R. 173. 
Broker vs. Bell, 3 Marshalls R. 223, 4. Berry vs. Home, 1 
Litlel?s R. 376. Lott vs. Parish. 

[4.] Chancellor Kent says, that the assignee or purchaser of 
a covenant of warranty, running with the land, who is evicted, 
may sue any one or more of the covenantees, whether immediate 
or remote. 4 Kent’s Com. 471, note. And he regrets that the 
technical scruple, that a chose in action is not assignable, pre- 
vents the same rule from applying to the assignee of personal 
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covenants, as well as real, viz: to covenants of seisin and of 
a right to convey, and that the land is free from incumbrances, 
as well as the covenants of warranty, and of quiet enjoyment, 
He very properly remarks that he is the most interested and the 
most fit person to claim the indemnity secured by these cove- 
nants, fur the compensation belongs to him as the last purcha- 
ser and first sufferer. Ibid. 

[5.] I would barely suggest the inquiry, does the reason for not 
allowing the covenantee to sue for a breach of personal cove- 
nants, apply in this State, where our legislation is so literal in 
favor of the assignability of choses in action ? 

[6.] Nor is it necessary to name the assignee, to enable him 
to sue onareal covenant. If the grantor covenants to and with 
the grantee, instead of to and with the grantee and his assigns 
or assignees, still the latter can sue—the covenant running with 
the land, being inherent in it. ‘The omission makes no difference 
so far as the right of action is concerned. Platt on Cov. 523. 
(3 Law Lib. 234.) Sugd. Vend. 400. 

But while the general doctrine will not perhaps be seriously 
disputed, that the vendee with general warranty, by the mere act 
of purchase, becomes assignee of the covenants of general war- 
ranty, taken by his vendor for his security; in other words, 
while it is admitted generally to be true, that the vendee, with 
general warranty, is the assignee of every remote warrantor’s 
title, and of the title of any person from whom his vendor may 
have purchased, still it is insisted that the present case does not 
fall within this principle; and for the reason assigned in the 
judgment below upon the demurrer, namely, that the adminis- 
trator of Dominick could make no assignment to Elder of the 
warranty of Redwine, to his intestate, and that therefore Red- 
wine would not be liable over to Elder in case of eviction. 

This opinion rests upon the idea that the administrator could 
not, by his covenant of warranty, bind the estate which he repre- 
sented, and that this Aiatus in the claim of covenants, would pre- 
vent the purchaser from having his remedy over. But this 
exception is not sustained, either by reason or by authority. 

It is worthy of notice, that in several Courts where this sub- 
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ject has been discussed, that the general rule which I have sta- 
ted, applied only where the land comes to the assignee without 
warranty of title. 

[7.] It was argued, and not without some plausibility, that 
where the bargainee takes a warranty from his immediate bar- 
gainor, he thereby deprives himself of the right of resorting to the 
remote grantor; andin Kane vs. Langan, (14 Johns. R. 89,) Ch. 
J. Spencer, though not as a point involved in that case, does in- 
timate that such a distinction exists, and for his authority cites 
the Bickford vs. Page, 2 Mass. R. 400. But that case, so far 
from sustaining this position, is a precedent against it; and 
afterwards, in New York, where the question came directly 
before the Supreme Court, it was ruled that this doctrine of 
Chief Justice Spencer, was not law, and that the decision in 
Bickford vs. Page, warranted no such conclusion. Garlock vs. 
Closs, 5 Cow. R. 143. See also, WVibbs vs. Sontill, 7 Mass. R, 
444, 

[8.] But the very reverse of this proposition is contended for 
here ; that is, that unless the assignee has a warranty from his 
immediate bargainor, he has no right to sue the original grantor 
or any intermediate covenantor, in case of eviction. 

We apprehend that this position will be found to be equally 
untenable. 

What did the administrator of David Dominick, deceased, 
convey to Elder? Lot of land, No. 161, in the 1st District of 
Coweta County, “with all the rights, members and appurte- 
nances thereto belonging or in anywise appertaining,” &c. It 
is not therefore because of a covenant of warranty, that Elder 
becomes the assignee of the previous covenants, but because he 
takes the same estate and stands inthe place of his vendor’s 
intestate, and thus a privity of estate iscreated. 4 Cruise’s Dig. 
316. 

The character of the estate, say the Supreme Court of Ten- 
nessee, in Hopkins vs. Lane, 9 Yerg. 79, which may be transfer- 
red by a deed, is not affected by the existence or non-existence 
of a covenant of warranty. If, by the terms of the conveyance, 
the same estate which had been conveyed to the second vendor, 
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be transferred to his purchaser, he becomes assignee by force 
of the conveyance merely of the covenant of warranty, and as 
such, may maintain an action on the covenant, against the war- 
rantor. 

[9.] In Beddoe vs. Wodsworth, 21 Wend. 120, it was held that 
such covenants may be assigned, as well by a release and quit- 
claim, as by deed of bargain and sale, or lease and release. 

[10.] In Whitevs. Whitney, 3 Met. R. 81, one of the questions 
was, whether by a Sheriff’s deed, the purchaser of land became 
the assignee in law, of the defendant in execution’s covenant? 
It washeldthathe did. Ch. Justice Shaw asks what was the legal 
effect and operation of the deed? This question is in effect an- 
swered by the views already stated, showing that the covenant 
was in effect, parcel of the debtor’s estate. If it was, then, by force 
of the Statute, it passed with the estate to the purchaser. It 
was a covenant incident to the estate ; made for its security and 
protection; beneficial to the person to whom the estate should 
come, but to no other. It was a part of the debtor’s “right, 
title and interest in the premises.” 

In Spencer’s Case, 5 Coke, 17, 5th res. it is said that a tenant 
by Statute merchant or Statute staple, or elegit of a term, and 
he to whom a lease for years is sold on execution, shall have an 
action on a covenant annexed to the land, although they come to 
the term by act in law. And in South Carolina it has been deci- 
ded that a covenant running with the land, passes by a Sheriff’s 
sale to the purchaser. McCrady vs. Brisbane, 1 Nott & McCord, 
104. See also 1 Esp. NV. P. 150, 2 pt. Gould’s ed. 

[11.] These cases are extremely analogous in principle to 
the one at bar. Indeed we are unable to draw any distinction. 

In Hodges and Saunders, 17 Pick. R. 470, the question was 
raised as to what passed by an administrator’s sale, under a 
license of Court, where the conveyance contained no covenant 
for the validity of the title, and the Court say, “ That the admin- 
istrator has the power, in the largest possible terms, to sell the es- 
tate; but he is not bound to warrant, except the regularity of his 
own acts. The purchaser is to be put in the same situation 
that the intestate was in. The title of the heir is divested and 
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the purchaser is substituted in his place. We think the admin- 
istrator is authorized and bound to do any act which may be 
necessary to vest the title in the purchaser, in the most beneficial 
jorm” The Court add, “It was early held, upon the fullest 
consideration, that upon a conveyance without warranty, all deeds, 
warranties, covenants and muniments of title belong to the gran- 
tee as appurtenant and incident to the land granted. ‘This is found- 
ed upon the very plain and intelligible principle that they are 
beneficial to the grantee, but useless to the grantor.” Buck- 
hurst’s Case, 1 Coke 1. 

Finding such a concurrence of authority, English and Ameri- 
can, upon this point, and not a solitary doctrine to the contrary, 
we deem it useless to extend this examination further. We 
are all well satisfied that in case Elder should lose this land, he 
would be entitled to go back upon Lewis Redwine, upon his 
covenant of warranty to David Dominick, and that consequently 
he is rectus in curia as complainant in the bill, seeking to 
have the incumbrance over the title removed. 

The judgment below must be reversed. 


No. 43.—AmpBrosE Cuapmay, plaintiff in error, vs. Louisa J. W. 
ScuRoepDER, defendant in erorr. 


[1-j In this State a widow is entitled to dower in the wild and uncultivat 
ed lands of which her husband was seized during the coverture, at Com 
mon Law, and such of which he may be seized and possessed at the time 
of his death, under our Statute. 

[2.] On the application of a demandant for dower, according to the provis- 
ions of the Act of 1824, the owner of the land is such a party in interest 
as the Statute contemplates shall be notified of the intended application. 

[3.] Where the defendant derived his title to the land from the husband of 
the demandant, who was an alien: Held, that the defendant was estopped 
from denying the seizin of the husband on that ground. 
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[4.] The widow’s right of dower is not within the Statute of Limitations of 
this State, prior to the Act of 1839, nor is it barred by lapse of time mere- 
ly, independent of any other equitable circumstances. 


[5.] Where, by an agreement between the attorney of the demandant for 
dower and the defendant, to dismiss the application on payment of the 
costs by the latter, and the same was dismissed: Held, to be no settlement 
of the case, but that the dismissal of the application left the parties in 
the Court as it found themin respect to the claim of dower. 


[6.] The claim of a demandant to dower, is a legal claim, and if she has a 
legal title to dower in the lot of land, whether the defendant purchased 
with or without notice, fer a valuable consideration, does not in the least 
affect or impair that legal title. 

[7.]. The proper time to raise the objection to the manner and extent of the 
assignment of dower in land, is when the return of the assigement of 
dower is made to the Court, as provided in the 4th section of the Act of 
1824. 

[8.] To entitle a demandant for dower to recover according to the Common 
Law, three facts must be established by the evidence: the marriage of the 
wife to the alleged husband, the seizin of the land by the husband during 
the coverture, and the death of the husband. 


Application for dower, in Monroe Superior Court. Heard 
before Judge Starx, March Term, 1851. 


The defendant in error, as the widow of John A. Schroeder, 
filed her application in Monroe Superior Court, to have her dow- 
er assigned her in a lot of land lying in Monroe County, and 
granted by the State of Georgiato the said John A. Schroeder, 
on the 6th day of June, 1822, and by him conveyed, on the 
same day, to the plaintiff in error. 

The application was traversed on the following grounds: 

1st. Because John A. Schroeder being an alien, was never 
seized of the land out of which the demandant claims dower. 

2d. Because said land was wild and uncultivated at the time 
it was sold by the said John A. Schroeder to this defendant, and 
not dowable. 

3d. Because the claim of demandant is stale and not en- 
titled to consideration in a Court of Justice, on account of lapse 
of time, and the demandant’s abandonment of it and neglect to 


prosecute it. 
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4th. Because no notice has been given to the representatives 
of the estate of the said John A. Schroeder, and if there be no 
representative, the demandant cannot proceed until one be 
made. . 

5th. Because heretofore, to wit: on the day of——in 
year 1828, after this defendant had been notified that application 
would be made by the said Louisa J. W. Schroeder, at the next 
Superior Court of said County of Monroe, for her dower in this 
same land, it was at said Court agreed by and between this de- 
fendant and the counsel for the said Louisa J. W. Schroeder, to 
settle said claim of demandant for dower in and to the land 
mentioned in her present petition, by this defendant paying the 
cost which had accrued in the prosecution of her pretended 
claim, which this defendant then and there paid, and the same 
was accepted by her counsel in full thereof, and the further pros- 
ecution of said claim was then abandoned, and this defendant 
has remained in the peaceable and uninterrupted enjoyment of 
said land from thence until the day of- when he receiv- 
ed notice of this intended application. : 

6th. Because this defendant is a purchaser without notice, 
for a valuable consideration, and has been in adverse possession 
of said land for twenty-seven years, since the death of the said 
John A. Schroeder, and uninterrupted adverse possession for 
twenty-two years. 

7th. Because he says that the said supposed cause of action 
in the demandant’s petition mentioned, did not accrue to the 
said Louisa W. Schroeder, within seven years before the exhib- 
iting of the petition of the said Louisa W. in this behalf. 

After issue joined, the demandant’s counsel moved to strike 
out the 2d and 4th grounds, which motion was granted, and 
counsel for defendant excepted. 

_ Evidence was submitted which proved the marriage of the 
demandant with John A. Schroeder, in the City of Charleston, 
S. C. in the month of October, 1816, and that Schroeder died 
in the year 1823, in the City of Savannah; also the plat and 
grant for the lot of land, from the State of Georgia, to John A. 
Schroder, was given in evidence. An exemplification from the 
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City Court of the City of Charleston, was offered in evidence, 
for the purpose of proving that the said Schroeder had been na- 
turalized according to the laws of the United States, to which 
defendant’s counsel objected on several grounds, which the judg- 
ment of this Court renders it unnecessary to specify. 

The deed from Schroeder to the defendant was given in evi- 
dence, dated on the 6th day of June, 1822. It appeared from 
the evidence of Washington Poe, Esq. that in 1828 he was 
counsel for the demandant, in an application for dower in this 
same land, and finding that he must fail to succeed, he agreed 
with Chapman, if he would pay the cost he would dismiss the 
petition, which agreement was carried out. 

Among other things, the Court charged the Jury, “ that their 
verdict would depend upon three facts—the marriage of the 
wife to the alleged husband, the seizure of the husband during 
coverture, and his death. Was the demandant married to the 
grantee? Was the grantee seized of the land at any time during 
the coverture? Is the husband dead? If these questions are 
answered in’the affirmative by the evidence, the demandant is 
entitled to a verdict; that the demandant’s right of dower was 
not barred by either lapse of time or the Statute of Limitations ; 
that the dismissal of the former suit by Washington Poe, Esq. 
did not operate as a release of her right of dower.” 

To which counsel for defendant excepted, and upon these ex- 
ceptions have assigned error. 


Pinxarp & Kine, represented by Hatt, for plaintiff. 


McDona tp, represented by Rice, for defendant. 


By the Court.—Wanner, J. delivering the opinion. 


This is an application for dower under the law as it existed 
prior to the enactment of the Statute of 1826, limiting the wife’s 
right to dower in such lands of which her husband died seized 
and possessed, and such as the husband acquired by his intermar- 
riage with the wife. The tract.of landin which the demandant 
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claims dower, was drawn by John A. Schroeder, in the land 
lottery of this State, granted to him on the 6th day of June, 


1822, and on the same day conveyed by him to Ambrose Chap- ° 


man, the defendant. 

On the trial of the cause in the Court below, several ques- 
tions were made, which are now before this Court by-writ of 
error, and we shall notice them in the order in which they ap- 
pear in the record. 

[1.] The first question made and decided in the Court below 
upon which error is assigned is, that the Court sustained the de- 
murrer of the demandant, to the second and fourth objections 
taken in the defendant’s traverse. ‘The first ground taken in the 
traverse is, that the widow is not dowable in this State of wild 
and uncultivated lands. The demurrer to this ground was pro- 
perly sustained. Whatever may have been the rule of the Com- 
mon Law in England in regard to this question, (if such was the 
rule there as is contended for,) it was not properly adapted to the 
circumstances of the people of this State, and, therefore, was not 
adopted by the Act of 1784. Prince, 570. 

As early as 1760, the Legislature of this State passed an Act 
providing in what manner the wife should relinquish her dower, 
in all conveyances of lands and tenements. Prince, 159. At 
that time most of the lands in the State were wild and unculti- 
vated, and yet the Legislature seem to have acted upon the 
idea that if the wife did not relinquish her dower in and to 
the lands conveyed by her husband, she would be entitled to 
demand it, as well in wild, uncultwated lands, as any other. The 
reason given in some of the cases why the widow was not dow- 
able in England of wild uncultivated lands is, that the land 
would be wholly useless to her if she did not improve it, and if 
she did, she would expose herself to disputes with the heir, and 
to forfeiture of the estate for waste. 

In the early settlement of this State, when the Legislature 
adopted such portions of the Common and Statute Laws of 
England, properly adapted to the circumstances of the inhabitants 
thereof, it would hardly have been considered such waste on the 
part of a widow, who improved wild and uncultivated land, as to 
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work a forfeiture of her estate. The great object at that day, 
and for a long time afterwards, was to have the wild and uncul- 
tivated lands of the State, cmproved and cultivated. It was a part 
of the fixed policy of the State, andthe Land Lottery Act un- 
der which the husband of the demandant drew the lot of land in 
controversy, affords the evidence of it. 

The fourth ground demurred to was, that no notice had been 
given to the legal representatives of Schroeder, and if there was 
no such legal representative, the demandant could not proceed 
until one be made. ‘This ground of demurrer was also properly 
sustained by the Court below. The only interest which the re- 
presentatives of Schroeder can have in this controversy is, in re- 
gard to the claim which the defendant may have against them on 
the covenant of warranty contained in his deed ; but thatis a mat- 
ter between him and them, with which the demandant has no 
concern. If the defendant has not thought proper to give them 
notice, or there is no legal representative of his estate, then this 
judgment will not affect his estate. 

The present or future representatives of Schroeder’s estate, 
will not be concluded by the judgment which may be rendered 
between the parties now before the Court, without notice. The 
demandant is seeking her remedy against the defendant, under 
the Act of 1824. Prince, 459. That Act provides, that per- 
sons applying for dower, shall give to all the parties in interest 
twenty days’ notice of their intended application. 

[2.] The defendant is the owner of the land to which the de- 
mandant claims dower, and is the party in interest, who the Sta- 
tute contemplates shall be notified. 

The next objection taken is, that John A. Schroeder, the hus- 
band of the demandant, was an alien, and never seized of the 
land to which the demandant claims her dower. 

[3.] The defendant, as we have already seen, derives his title 
to the land by deed from John A. Schroeder, the demandant’s 
late husband ; bothparties claim title to the land from the same 
source. The Common Law principle applicable to such a state 
of facts, is stated by Chief Justice Kent, in Hitchcock vs. Har- 
rington, (6 John. Rep. 293,) on the authority of Taylor’s Case, 34 
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Elizabeth, to be, that if a tenant at will or for years, makes a 
feoffment in fee and dies, and his wife brings dower against the 
feoffee, the latter cannot plead that the husband was not seized. 
The same principle was again recognized by the Court, in Col- 
lins vs. Tony, (7 John. Rep. 282.) In Davis vs. Danow, (12 Wend. 
Rep. 65,) the same principle was applied to the widow of an 
alien claiming dower in lands conveyed by her husband. 

The Court in that case held, that the widow of an alien was 
entitled to recover dower in lands against a party whose title 
was derived from her husband, although the husband, at the 
time he took a convevunce of the land, was not entitled to take 
and hold real estate. ‘The defendant here deriving his title to the 
land from Schroeder, the husband of the demandant, is now es- 
topped from denying the seizure of the husband on the ground 
that he was an alien. This view of the question makes it unne- 
cessary for us to notice the objections made to the record of na- 
turalization from the City Court of Charleston. 

[4.] The next objection taken, as appears from the record is, 
that the demandant’s claim to doweris stale and barred by lapse 
of time; that the widow’s claim of dower 1s not within the 
Statute of Limitations, prior to the Act of 1839, we think is 
very clear. 4 Kent’s Com. 70. Wakemanand Wife vs. Roache, 
Dudley’s Rep. 123, and cases there cited. Nor have we been able 
to find any case in which she has been held to be barred by lapse 
of time merely, independent of other equitable circumstances. 
The widow, in respect to her claim of dower, is considered as 
being in possession of the lands assigned to her by her husband ; 
her estate is a continuation of her husband’s ; and upon the as- 
signment of her dower, in legal contemplation, she is in from the 
death of her husband. 4 Keni’s Com. 66. The widow cannot 
maintain an action to recover her dower before assignment. 
The mere possession of the heir or /eoffee, can never become a 
bar to the title of the wife. Park on Dower, 335. This view of 
this branch of the case necessarily disposes of the 7th ground, 
which is in regard to the Statute of Limitations of seven years. 

[5.] The next ground that we will notice is, the pretended 
settlement made in the year 1828. Washington Poe, Esq. states 
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“that he had made an application for dower, as the attorney of 
demandant, and finding he could not get along, and not receiv- 
ing any answer from his client, he agreed with Chapman, the 
defendant, in 1828, to dismiss the case, if he would pay the 
costs, which he did, and the case was dismissed; says he had 
no authority from the demandant to dismiss the case, only the 
implied authority when the client will not pay the cost, to quit the 
case.” 

This was no settlement of the case, which would operate as a 
~ bar to the demandant’s right of dower, either in Law or Equity. 
She received no equivalent for her right of dower in the land; 
besides the case was not settled, it was merely dismissed, which 
left the rights of the parties in the Court as it found them, in re- 
spect to the claim of dower. 

[6.] The next ground of error insisted on is, that the defend- 
ant was a purchaser for a valuable consideration without notice. 
The claim of demandant to dower is a /egal claim, and if she has 
a legal title to dower in the lot of land, whether the defendant 
purchased it with or without notice, does not in the least affect 
or impair that legal title. This ground of error was properly 
overruled by the Court below. 

[7.] ‘The Court did not err in its charge to the Jury, when it 
stated, “that the question then before the Court, was not how 
and in what manner orto what extent the demandant should be 
endowed ; that the question then was as to her right of dower to 
the lot of land in controversy. How and to what extent the de- 
mandant shall be endowed, is another matter, which may be 
looked to hereafter. The 4th section of the Act of 1824, pro- 
vides, that when the return is made, the persons interested may 
show probable matter in bar of the confirmation of such assign- 
' ment, or that the applicant is not entitled to so much as hath been 
assigned, in which case the Court shall permit an issue to be 
made up and tried by a Special Jury. Prince, 459. The pro- 
per time to raise the objection as to the manner or extent of the 
assignment of dower to the demandant in and to the lot of land 
in question, will be when the return of the assignment of dower 
shall be made to the Court, as prescribed by the Statute. 
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[8.] The Court did not errin charging the Jury, that their ver- 
dict would depend on three facts—the marriage ot the wife to 
the alleged husband, the seizin of the land by the husband during 
coverture, and his death. If these questions, said the Court to 
the Jury, “shall be answered in the affirmative by the evidence, - 
the demandant is entitled toa verdict ;” and such, inour judg- 
ment, is the law of thecase. 2 Bl. Com. 129. 

Let the judgment of the Court below be affirmed. 





No. 44.—James W. Davies, cashier, &c. plaintiff in orree, vs. 
Ricwarp Byrne. 


[i.] Where a bill of exchange is indorsed to A B, cashier of the Bank of 
Augusta: Held, that A B. may sue in his own name, or the bank may suey 
and when the suit is brought by A B, cashier of the Bank of Augusta, it 
is a suit in the name of A B. 

|2.] In an action by an indorser of a foreign bill of exchange against the 
drawer, itis necessary to aver notice of the dishonor of the bill, or that 
which the plaintiff relies upon as an excuse for not giving notice, also to 
aver a protest for non-payment, or an excuse for not protesting. 

[3.] It isnot necessary to present a foreign bill for acceptance, when it is 
payable at atime certain. 

[4.] When A is indebted to B for so much money loaned by B to him, an 
action for money loaned and advanced, will notliein favor of C against 
A, and acount setting forth these facts does not contain a cause of action. 

[5.] Wien'the holder of a bill of exchange, without showing his title thereto 
by indorsement from the person to whosé order it was payable, relied 
upon a promise to pay it by the drawer, ina gount containing these facts, 
and setting forth the billand the promise: Held, that the promise is with- 
out consideration and void, there being no privity between the plaintiff 
and the defendant. 


Assumpsit, in Newton Superior Court: Tried before Judge 
Stank, September Term, 1851. 


VoL. x 42. 
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This was an action of assumpsit, brought by the plaintiff in 
error, against the defendant in error, upona bill of exchange, as 
follows : 


“ Covineton, March 13th, 1849. 
Thirty days after date pay to the order of C. D. Pace, agent 
of the Bank of Augusta, Ga. one thousand dollars, for value re- 
ceived, and charge the same to your obedient servant. 
Ricuarp Byrve. 
Messrs. Robinson & Caldwell, Charleston, S. C.” 


The declaration contained three counts—the first founded on 
the bill of exchange itself. The action was brought in the name 
of “ James W. Davies, Cashier of the President, Directors and 
Company of the Bank of Augusta,” to whom the bill of ex- 
change, before its maturity, had been indorsed, “as cashier of 
the Bank of Augusta,” which was averred in the first count. 
The first count contained no averment of demand, protest, or 
notice of non-acceptance. The second count in the declaration 
was founded upon the consideration of the bill of exchange, and 
was brought in the name of James W. Davies, cashier, &c. 
It avers that the money was advanced by the Bank of Augusta.” 
The third and last count in the declaration, continues in the 
name of “ James W. Davies, cashier, &c.” and isfounded upon 
a special promise of the defendant. It avers that the bill was 
drawn, dishonored, and that afterwards the defendant promised 
to pay the plaintiff, kc. After hearing the evidence, which is 
not material so far as the judgment of this Court is concerned, 
counsel for the defendant moved for a non-suit, which motion 
was sustained by the Court, upon the ground “that from the 
plaintiff’s declaration and proof, it is shown that plaintiff had 
no right of action, and that from the evidence, he was not enti- 
tled to recover under any count in the declaration. 

Whereupon counsel for plaintiff excepted. 


W. W. Crank, for plaintiff in error, presented the following 
brief of points and authorities: 
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1st. Had plaintiff such interest in the bill as to bring suit 
thereon? Rose vs. Loffan & Redmond, 2 Spear’s R. 424. Story 
on Promissory Notes, §127. 

2d. If the term cashier be improper, should it not have been 
taken advantage of by plea in abatement? 14 Common Law 
Rule. 

3d. If the declaration was defective, it was cause of demur- 
rer, not non-suit. 

4th. If defendant has sustained no damage, we are entitled to 
recover, though we gave no notice. 17 Wendell R.94. 3 
Johns. Cases, 259. 

5th. Bills payable at a certain time, or at a certain number of 
days from date, need not be presented for acceptance. 1 
Peters? R. 25. 2 Peters? R.170. Chitty on Bills, 272, °73. 
Prince’s Digest, 454, 462. 

6th. Notice is unnecessary to charge the drawer of.a bill of 
exchange, when he has withdrawn his funds. 4 Mason’s R. 
113. 1 Wendell R. 219. 21 Wendell R. 372. 17 Harris & 
Johnson’s R. 381. Chitty on Bills, 449. Baily on Bills, 296. 

7th. Want of notice and protest may be waived by the draw- 
er, by subsequent promise. Chitty on Bills, 499, 500, 1, 2, 3, 
660. Smith’s Mercantile Law, 304. 

8th. The Court cannot non-suit when there is evidence on 
which the Jury might have found. 2 Bays R. 126. 5 Geo. 
R. 171. Chitty on Bills, 501. 

9th. We were entitled to recover, under the money count. 
Chitty on Bills, 577,78. 3 Johns. Cases, 5. 


Joun Froyp, for the defendant in error, relied upon the follow- 
ing points and authorities : 


Ist. That suit must be brought in the name of the party who 
has the legal interest, which must on the trial, be shown by 
evidence. 

2d. That in order to charge a drawer of a foreign bill of ex- 
change with liability, it must, if due at a certain day after date, 
be presented at its maturity for payment, and if not paid, it must 
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be protested, and notice given to the drawer. Story on Bills, 
§$§323, °24, °25, ’26, 28, 108, 718, 719, 227, ’28, °73, 378, 
369. 1 Eng. Com. Law, 626, top page. Chitty, top page, 197 
and note. : 

3d. In order to render the drawer of a bill of exchange liable, 
the holder must present it for acceptance and payment, and 
give notice of refusal to the drawer. Story on Bills, §§311, 
712, 67, ’73, °75, 76, °77. +2 Johns. Cases, 75. 

4th. New promise must be conditional, or if conditional, the 
condition must be performed. Story on Bills, 373. 











By the Court.—Niszez, J. delivering the opinion. 





[1.] This action is founded on a bill of exchange, drawn by 
the defendant below, Byrne, upon Robinson & Caldwell, at 
Charleston, South Carolina, and payable to the order of C. D. 
Pace, agent of the Bank of Augusta, Ga. Itis indorsed by 
C. D. Pace, agent, to the order of James W. Davies, cashier of 
Bank of Augusta, Ga. The declaration is in the name of James 
W. Davis, cashier of the president, directors and company of 
the Bank of Augusta. He who holds the legal title to the bill 
is entitled to sue. Judge Story says, that ‘in cases of indorse- 
ment to a cashier of a bank as cashier, as for example, to A B 
cashier, it is competent for the bank to maintain a suit thereon, 
as upon an indorsement to the corporation, or for the cashier to 
maintain a suit thereon in his own name.” Story on Prom. 
Notes, §127. 16 Pick. 381. 2 Scamm. R. 309. S. P. 4 Rand. 
R. 350. 

We recognize this rule upon authority so reliable. It is, how- 
ever, I have no doubt, better in all such cases, for the corpora- 
tion to bring the suit. We hold that in this case, the words 
cashier of the president, directors and company of the Bank of 
Augusta, are descriptio persong, and that the action is in the 
name of James W. Davies. The indorsement was to him, cash- 
ier Bank of Augusta, Ga. According to the rule laid down by 
Judge Story, upon that indorsement, it was competent for him to 
sue in his own name. He is holder of the legal title for that 
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purpose. It is in his own name, too, that he sues in all the 
counts in this declaration ; for the designation with which the 
count opens, is maintained throughout. There are three counts, 
upon neither of which, in our judgment, is it possible for the. 
plaintiff to recover. 

[2.] The first count is on the bill itself against the drawer, 
and is fatally defective in this, that the plaintiff does not aver 
that the defendant had notice of the dishonor of the bill; nor 
does he aver any excuse for not giving notice. Notice of non- 
payment is generally indispensable to charge the drawer of a 
bill of exchange. It is a condition precedent to his liability, and 
must be averred and proved. And if there is anything in the 
case that the plaintiff relies upon, as dispensing with demand 
and notice, as that the drawer had no effects in the hands of the 
drawee, and is not damaged, that must be averred and proven on 
the trial. Bayl. 185. Doug. 679. 7 East. 231. 12 East. 
171. Chitty on Bills, 197 to 215. 

[3.] This is a foreign bill, being drawn by a citizen of Geor- 
gia, upon a firm resident in the City of Charleston, S.C. A 
protest for non-payment was, therefore, necessary, and an aver- 
ment that it was protested, also necessary. Being payable at a 
time certain, it was not necessary to present it for acceptance or 
to protest it for non-acceptance. But it was indispensable that 
the plaintiff plead and show a protest for non-payment, or an 
excuse which would be good in law, why it was not protested. 
These are familiar rules of the law merchant, and I shall not 
dwell upon them. 2 Term R.713. 5 Ibid, 239. 12 East. 
171. 3 B.and A. 619. 

It is doubted in some of the books whether an excuse for not 
giving notice may not be proven, under a general allegation of 
notice. I believe it ought to be specially pleaded at Common 
Law, certainly under our Statute. Here, however, there is no 
allegation of notice even. 

[4.] It isa rule of pleading, that one count in a declaration 
cannot be aided by another. Each count must contain within 
itself a sufficient cause of action. In the second count in this 
declaration, the plaintiff, James W. Davies, suing in his own 
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name, seeks to recover for money loaned and advanced. He 
avers that the defendant is indebted to him such a sum, for so 
much money loaned and advanced to him, the defendant, by 
Columbus D. Pace, agent of the Bank of Augusta, at his re- 
quest, and being so indebted, afterwards, to wit, &c. undertook 
and promised to pay him, the plaintiff, &c. This is the whole 
ofthe count. It contains no cause of action, but on the contrary 
shows affirmatively that the plaintiff cannot recover of the de- 
fendant. Broad as is the remedy by action on the case, it is 
unavailing here. ‘There is no express undertaking by the de- 
fendant to pay the plaintiff anything, nor will the law raise an 
assumpsit from the facts stated, by the plaintiff showing the 
money was advanced to the defendant by the agent of the Bank 
of Augusta and not by the plaintiff. A loan of money by A to 
B, cannot create an, indebtedness from B to C. So far as this 
count goes, the defendant owes the plaintiff nothing. He may 
owe the Bank of Augusta. That is a different affair. And be- 
cause he does owe the Bank of Augusta, he does not owe 
James W. Davies. 

[5.] Nor is it possible to sustain the plaintiff on the third 
count. The plaintiff, James W. Davies, relies in the third count 
on a promise by the defendant, Byrne, the drawer of the bill, to 
pay it. He avers that the defendant is indebted to him one 
thousand dollars by draft, of sucha date, and payable thirty days 
after date, and in consideration of his indebtedness, and of the 
draft not being paid by the drawees, on the sixth day of June, 1849, 
“promised to pay the draft drawn by him, the said defendant, on 
Messrs. Robinson & Caldwell, Charleston, South Carolina, for one 
thousand dollars, dated Covington, Ga. March 13th, 1849; and in 
substance and legal effect as follows: thirty days after date pay 
to the order of C. D. Pace, agent of the Bank of Augusta, one 
thousand dollars, and charge the same to Richard Byrne— 
Messrs. Robinson & Caldwell, Charleston, S.C. Provided the 
said firm of Messrs. Robinson & Caldwell would settle with 
him, said defendant, fairly, or the said firm would convince him, 
defendant, that it is right that the defendant should pay the 
amount of this draft to the bank.” He farther avers, that the 
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firm of Robinson & Caldwell have settled with the defendant 
fairly, and that said firm had convinced him, defendant, that itis 
right that he should pay the amount of the draft to the bank, 
and that the defendant, although so indebted, has not paid, al- 
though often thereunto requested, &c. The defect in this count 
is, that the plaintiff does not show any privity between himself 
and the defendant. He has failed to show that he is owner of 
the draft. He does not set forth the indorsement by Pace to 
himself. He shows the title to the bill to be still inthe Bank of 
Augusta. Such being the case, he claims to recover upon a 
promise made by the drawer to him, to pay a bill belonging to 
another, to wit: the Bank of Augusta. From the pleading, it 
appears that Byrne, the drawer, may be liable to the payee (the 
Bank) upon it. The promise then upon which he relies, is a 
promise to pay to him the amount of a draft or bill which the 
promisor owes as drawer to a third person. It is true that he 
avers that the defendant is indebted to him $1000, due to him 
on a draft, and then sets forth the draft. But he does not show 
that the defendant was bound to him on the draft, and does 
show that the draft was payable to the order of the agent of the 
Bank of Augusta, who has never indorsed it to him. The bill 
is a good consideration to support a promise to pay its amount 
to the legal holder. And if the promise to pay it, be sufficient 
in law, about which I express no opinion, the Bank of Augusta 
can recover upon it. But this bill, the title to which is in anoth- 
er, and to which otherthe law presumes the money is due, is not 
a good consideration to support a promise to pay its amount to 
the plaintiff. If A be indebted to B by bill, and A promise to 
pay the amount of that bill to C, the promise is without consider- 
ation—it is a nude pact, and void. Thatis just the case made 
in this count. 
Let the judgment below be affirmed. 
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No. 45.—James Coxen, plaintiff in error, vs. Wrt1am S. Birce, 
defendant in error.* 


[1.] A livery stable in a city, erected within sixty-five feet of a hotel, is, 
prima facie, a nuisance, and may be restrained by injunction. 


[2.] The answer of the defendant, admitting the facts charged in the bill, as to 
the distance and relative situation of the stable from the tavern, but de- 
nying that a livery stable is a nuisance, is mere matter of opinion, and 
not sufficient to authorize the dissolution of the injunction, before the final 
hearing. ’ 

[8.] Nor will the Court discharge the ad interim interdict, so far as to permit 
the experiment to be made, whether a livery stable could be erected and 
constructed in such a manner as not to be a nuisance. 


In Equity, in Pike Superior Court. Dissolution of the injunc- 
tion, upon the filing of the answer, by Judge Starx, at Cham- 
bers. 


The bill alleged that complainant, on 12th day of November, 
1850, purchased the Griffin Hotel, situated upon Broad-street, in 
the City of Griffin, Pike County, for the purpose of keeping open 
the same as a hotel, to which business it had been appropriated 
for several years previous ; that the defendant, on or about the 
20th day of the same month, commenced building, and is now 
actually proceeding to erect a livery stable, upon a lot conti- 
guous to that upon which the hotel is situated, and only separat-: 
ed from the hotel itself by some sixty-five feet, and also front- 
ing Broad-street. The bill alleges, that if. the defendant is per- 
mitted to go on, and complete and occupy the said stable, “the 
injury to complainant and his family, as well as to his property, 
will be irreparable, and will inevitably result in the loss of health, 
comfort and happiness to complainant’s family, and in the loss 
of patronage to his hotel, and in the ruinous. diminution in the 
value of his property; all resulting from the unhealthy effluvia 
arising from the stable, from the collection of flies therefrom, 
and the interminable stamping of horses therein, the floor being 
laid of plank.” 





*For former decision in this case, see 9 Ga. Rep. 425. 
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The bill prayed an injunction to restrain the defendant from 
erecting the stable. 

The Court refused to sanction the bill, which decision was 
by writ of error, brought up and reversed by this Court, at Ma- 
con, February Term, 1851. 

The bill was subsequently amended, charging that the defend- 
ant kept a jack in his stable, and let him to mares upon the pre- 
mises, and in view of complainant’s hotel; and, also, that the 
defendant, for the purpose of increasing the volume of manure 
produced in and about his stable, kept the stalls littered with 
leaves, thereby increasing the danger to the health of complain- 
ant’s family and guests, and injuring his property. 

In his answer, the defendant admitted all the material facts, 
upon which the equity of complainant’s bill is founded, except 
that he had removed the plank floor from the stable. He ad- 
mitted that he kept a jack upon the stable premises, but denied 
that he had ever, with his consent or knowledge, been let to 
mares, as charged in complainant’s bill ; although in his absence, 
on two occasions, such might have been the case. He denied 
that the injury apprehended from said stable, by complainant, to 
the health of his family, and the value of his property, would 
be realized, and that he intended to take precautionary meas- 
ures to prevent the same, by sprinkling lime water, keeping the 
stalls neat and clean, &c. 

Upon the coming in of the answer, afhidavits being submitted 
to support the charges and statements in both the bill and an- 
swer, counsel for defendant moved to dissolve the injunction, 
which motion was sustained by the Court, and counsel for com- 
plainant excepted. 


Moore & AxForp, for plaintiff in error. 
McCune & Ezzanp, for defendant. 
By the Court—Lumpxw, J. delivering the opinion. 


This was an application to Judge Stark, at Chambers, to dis- 
solve an injunction. 
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[1.] The bill states, that the complainant, James Coker, be- 
came the proprietor of the Griffin Hotel, on Broadway, in the 
City of Griffin, on the 12th day of November, 1850; that the 
property is chiefly valuable from the fact of its being a hotel, 
and that it has been occupied and kept for that purpose since 
the year 1843, and that such was complainant’s object in pur- 
chasing the property—the value of which is estimated at $3000 
perannum. The bill charges, that the defendant, William S. 
Birge, about the 20th of November, 1850, commenced building 
a livery stable, with a plank floor, on a lot immediately west, and 
adjoining the premises of the complainant, which the defendant 
bought after the complainant went into the possession of the 
hotel—the said stable fronting Broadway, and running back par- 
allel with the tavern—the object of the defendant being to keep 
and board horses. 

The bill further alleges, that the defendant is keeping a jack 
in said stable, or on the stable lot, and that he permits him to 
be tried and let to mares on the premises, within view of com- 
plainant’s guests, and of complainant himself and his family, 
from their apartments in the hotel. It further states, that with 
a view to increase the quantity of manure to be produced from 
the stable, the defendant is in the habit of littering the stalls 
with leaves, aud complains that if the defendant be allowed to 
complete the buildings and appropriate them to the purposes 
contemplated, that the injury to the complainant and his family, 
as well as his property, will be irreparable; that it will result in 
the loss of health and comfort and patronage, and in a ruinous 
depreciation of the value of complainant’s property, in conse- 
quence of the unhealthy effluvia that will arise from the stable 
and grounds, the collection of swarms of flies, and the intermi- 
nable stamping of horses therein, and from the indecent noise 
and exposure of the jack; and that complainant, requested the 
defendant to desist from erecting said stable and using it for the 
purposes stated, which he refused to do. 

The answer admits the purchase and occupancy of the ta- 
vern by the complainant, the object for which it was bought, and 
the previous use to which it had been applied, and the relative 
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distances and boundaries of the two lots. It denies that the 
hotel is as profitable as it is represented to be in the bill. It 
admits, also, that subsequent to the purchase of the hotel by 
the complainant, the defendant became the owner of the ad- 
joining property, and that he is building a livery stable there- 
on, with a view to appropriate it to that business. It admits 
that the front room in the stable, used for the transaction of bu- 
siness, and keeping of harness, and some ten or twelve stalls 
contiguous thereto, were originally floored with plank, but states 
that the plank has been entirely removed from the stalls since 
the filing of the bill. It denies that a livery stable will produce 
sickness, if kept as the defendant designs keeping this—that is, 
to remove the manure and leaves daily, and cause lime water to 
be sprinkled in the stalls, and this he considers an entire pre- 
ventive against disease, as well as offensive smells. It also de- 
nies that swarms of flies will be generated, as complainant pro- 
fesses to apprehend, and asserts that so far from the stable’s di- 
minishing the value of the hotel, by reason of its propinquity, it 
will increase its custom on that account. It admits that the de- 
fendant keeps a jack, but states that he is and will continue to 
be confined in a dark stable in the most remote corner of the 
lot, entirely removed from public view. It denies the charge 
that the jack was tried or let to mares except twice, and then by 
some hands in the defendant’s employ, but alleges that it was 
done during the casual absence of the defendant, and not only 
without his knowledge, but contrary to his wishes. It admits 
that the defendant intends to stand said jack in Griffin, but de- 
clares that he will not try or let him to mares in the stable lot, 
but intends to provide himself a place, without the corporation, 
for that purpose. It admits the collection of leaves to be used 
in littering the stalls, but states that they are permitted to remain 
there only from one to three days, when they are carefully and 
entirely removed, so as to create no inconvenience or annoy- 
ance whatever. It admits that the complainant spoke {o the de- 
-fendant on the subject of erecting the livery stable, and remon- 
strated against it, but denies that it was done in a spirit of kind- 
ness and good neighborhood. 
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At the hearing of the motion, affidavits were read, both to 
overcome and support the answer. Without adverting to their 
number, or detailing the contents of each, it may be sufficient 
to state, that the preponderance of the testimony, medical and 
otherwise, was against the belief, that the stable would be inju- 
rious to health, especially if kept in the manner promised by the 
defendant. | 

Judge Stark dissolved the injunction, on the ground, that the 
equity of the bill had been entirely sworn off by the defend- 
ant’s answer, and that the answer had not been overcome by the 
depositions taken for that purpose; and counsel for complainant 
excepted. 

[2.] After bestowing more than ordinary reflection upon this 
case, our judgment is, that the ad interim restriction should not 
have been removed, but should have been continued to the final 
hearing. 

With the exception of the plank floor, all the material facts, 
charged in the bill, and upon which the injunction was granted, 
are admitted by the answer. It is true, that the evils which the 
complainant says he fears, the defendant insists will not result. 
At any rate, he maintains that the livery stable can be kept in 
such a way as to prevent these consequences. 

[3.] But to do this requires extreme vigilance on the part of 
the proprietor. The leaves and manure are to be removed, and 
the stalls sprinkled with lime water daily. Will this be done? 
What security has the complainant that this extraordinary care 
will be bestowed ? 

If upon the hearing, the Jury should be of the opinion, that 
this stable with its inmates and attendants, is not a nuisance of 
itself, but that it may be kept in such a manner as to make it un- 
objectionable, they will no doubt require by their verdict a de- 
cree that the defendant shall enter into bond, with sufficient se- 
curity, that it shall be kept in this manner, or in some other 
mode provide adequate protection to the complainant. But this 
cause may not be tried for several years, and if the injunction is 
dissolved, what security has Mr. Coker in the meantime? 

In Catlin vs. Volentine, (9 Paige, 575,) the defendant by his 








J! a 





DECATUR, AUGUST TERM, 1851. 341 


Coker vs. Birge. 








answer insisted, that he intended to use a slaughter house in sucha 
manner that it would not be a nuisance to the complainants ; but 
the Vice Chancellor refused to dissclve the injunction absolute- 
ly, and this decree was affirmed by the Chancellor, who admit- 
ted that it was perhaps possible to carry on the business of 
slaughtering cattle to a limited extent, and in such a manner as 
not to be a nuisance, but he thought it wholly improbable that 
any one would incur such cost and labor, under the circumstan- 
ces. He further remarked, that the answer of the defendant, 
that his business would not be offensive, &c. was a. matter of 
opinion merely, and was not such a denial of the whole equity of 
the bill, as to the situation of the defendant’s building in refer- 
ence to the dwelling of the complainant, as described in the 
bill, and which would, prima facie, render the occupation of the 
defendant a nuisance, as would entitle him to a dissolution of 
the injunction as a matter of course. 

So, in the case of The Burnt Island Whale Fishing Company 
vs. Trotter, (5 Wils. & Sh. Parl. Rep. 649,) which came before 
the House of Lords upon an appeal from Scotland, that Court 
continued the injunction, although the defendants, as in this case, 
denied that in the particular manner which they intend to carry 
on their business, it would be a nuisance to the neighboring in- 
habitants. Ibid. And in the more recent case of Swinton and 
others vs. Pedie,(15 Shaw & Denl. Sess. Ca. 775,) the Lords of 
Session in Scotland refused to discharge the ad interim injunc- 
tion, so far as to permit the experiment to be made, whether a 
slaughter house could be erected and conducted in such a man- 
ner as not to be a nuisance to the northern suburbs of Edinburg, 
in the manner suggested by the defendant, and the decision of 
the Court in that case was substantially sustained upon appeal 
to the House of Lords, in 1839. (Maclean & Rob. Parl. Rep. 
1018, S.C.) Ibid. 

The order of the Circuit Judge dissolving the injunction must 
_ be reversed. 
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No. 46.—Mary C. Beatz, administratrix, &c. plaintiff in error, 
vs. Wa. H. Bratt and another, defendants.* 


[1.] Where a private Act of the Legislature was passed, legitimatizing cer- 
tain persons therein named, and authorizing them to inherit as lawful heirs 
of their reputed father, which Act was alleged to have been passed without 
the assent of such reputed father: Held, that on the trial of the question 
of the alleged fraud, in procuring the Act to be passed without such assent, 
it was competent for the party alleging the fraud, to prove that the Sen- 
ator who was in the Legislature from the same County in which the re- 
puted father lived, was present in the Senate, heard the bill read three 
times, and that he never heard any evidence of the assent of the reputed 
father to its passage, at that time. 

[2.] Held also, that it was competent to prove by a witness who read from 
a newspaper, in the hearing of the reputed father, the title of the Act, 
that he angrily replied, “that he wished some people would attend to 
their own business.” 

[3.] Where a witness had been a security on an administration bond for a 
short time, and was discharged from all future liability by the Court of 
Ordinary: Held, that such witness was competent in a suit by persons 
claiming to be distributees of the intestate, against the administratrix, to 
prove in behalf of such administratrix that the complainants were not en- 
titled to ‘any share of the estate, and that the record of the judgment 
against such administratrix would not be even prima facie evidence of the 
liability of such discharged security, in asuit on the administration bond 
against him; there being no allegation in the record of any maladminis- 
tration by the administratrix, during the time the witness was such security. 
In order to exclude the witness on the ground of interest, it must appear 
that the record would be legal evidence against him in some other action, 

[4.] When requested to do so, it is not only the province, but the duty of 
the Court, on the trial of Equity causes, to instruct the Jury what portions 
of the defendant’s answer are responsive to the allegations in the complain- 
ant’s bill, so that the Jury may understand from the proper source, what 
is legal evidence for their consideration, and what is not legal evidence. 


In Equity, in Upson Superior Court. ‘Tried before Judge 
Stark, April Term, 1851. 


This was a bill in Equity, filed by the defendants in error, for 
their distributive share of the estate of Alpheus Beall, deceased, 





*Nore.—For former decision in thiscause, see 3 Geo, Rep. 210. 
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The bill alleges, that complainants are the illegitimate chil- 
dren of Alpheus Beall; that they were legitimatized by an Act of 
the Legislature, passed inthe year 1843, and that they were 
entitled to two-thirds of said estate, and Mary C. Beall, the ad- 
ministratrix and widow, to the other third; and concludes with 
the usual prayer. 

The defendant, in her answer, admits ‘that a bill as set forth 
in complainant’s bill, passed the General Assembly of the 
State of Georgia, and was sanctioned by the Governor, as charged 
in form, but she expressly denies that the same is an Act of the 
Legislature of said State, and of binding force as a law; and 
this defendant says to the best of her information and belief, and 
she expressly charges that the said pretended Act was procured 
to be passed wholly at the instance and request of said Fred- 
erick . Beall, mentioned in complainant’s bill,” &c. 

The defendant charges, in her answer, that the bill was passed 
by the Legislature without the knowledge and assent of Alpheus 
Beall. 

On the trial, the defendant in the Court below, sought to prove 
by William Taylor, “that he was the Senator from Upson 
County in the Legislature of 1843, and that he heard the bill legit- 
imatizing complainants, read three several times, and that he 
never heard any evidence of the assent of Alpheus Beall pre- 
sented to the Senate.” The Court rejected the witness, and coun- 
sel for defendant excepted. 

The defendant proposed to prove by Charles W. Moore, that 
‘immediately after the list of Acts of the Legislature of 1843 
appeared in the papers, he in the presence of company, read 
the one legitimatizing complainants, to Alpheus Beall, when the 
said Beall angrily. remarked, “that he wished some people 
would attend to their own business ;”” when Moore retired, but 
soon after returned and asked Beall if his remark was intended 
for him, and he (Beall) said “certainly not.” The evidence 
was objected to by complainant’s counsel; the Court rejected 

_it, and counsel for defendant excepted. 

The defendant proposed to introduce Thomas F. Bethel and 

Benjamin Bethel, to prove the sayings of Alpheus Beall, going 
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to show that the said Act of the Legislature was passed without 
his assent and against his will, and also to impeach the testimo- 
ny of Thomas Beall, a witness for complainants. 

Counsel objected, because the witnesses were securities upon 
the administration bond of defendant. The Court sustained 
the objection, and counsel for defendant excepted. 

Upon their voir dire, the Bethels testified that they were not 
interested in the event of the suit. 

It appears that letters of administration were granted to the 
defendant on the estate of Alpheus Beall, in September, 1848, 
and the Bethels went her security upon the bond. 

In January, 1849, it being represented to the Court of Ordi- 
nary of Upson County, that the bond was too small, the Court 
required the defendant to give a new bond in a larger amount, 
and ordered the old bond to be discharged for all future acts ; 
which she did—the Bethels not signing the new bond as securi- 
ties. On the 21st April, 1851, the defendant executed to the 
Bethels, a bond of indemnity with good and ample security, in- 
demnifying them for all loss as her securities, as aforesaid. 

The cause being closed, defendant’s solicitor requested the Court 
to charge the Jury, “that the Legislature only had the constitutional 
power to pass such a law as the one set up in the bill, by consent-of 
Alpheus Beall.” The Court refused so to charge, but did charge 
the Jury, “ that the passage of such alaw without the assent of 
Alpheus Beall, expressed or implied, is such a fraud as renders 
the law inoperative ;” and defendant’s counsel excepted. 

Counsel for defendant also requested the Court to charge the 
Jury, “that the answer of the defendant, responding to the charge 
in the bill in relation to the Act of the Legislature, is evidence 
for the defendant.” 

The Court refused so to charge, but instructed the Jury, 
“that, that part of the answer that set up the ‘ Act’ to have 
been fraudulently passed at the instance of Frederick Beall, was 
not responsive, and was not evidence for the defendant.” Coun- 
sel for defendant excepted. 

Counsel for defendant requested the Courtto charge the Jury, 
“ that itis their province and duty to determine what portions of 
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the defendant’s answer are responsive to the allegations in com- 
plainant’s bill,” which the Court refused to do, but did charge, 
that such was the province and duty of the Court; counsel for 
defendant excepted, and upon these several exceptions has as- 
signed errors. 


Gusson and Froyp, for plaintiff in error. 
Goope and Cuappet., for defendants. 
By the Court.—Wanrner, J. delivering the opinion. 


The right of the complainants to a decree in this case, is 
based on the Act of the Legislature passed in 1843. This 
being a private Act, it is now assailed on the ground that it was 
fraudulently procured to be passed, without the assent of Alpheus 
Beall, whose property the complainants seek to inherit under it. 

[1.] ‘To establish the fact that Alpheus Beall did not assent 
to the passage of the Act of 1843, the defendant offered the ev- 
idence of Wm. Taylor, who was the Senator from the County 
ot Upsun in the Legislature, in the year 1843, to prove that 
fact, and also to prove that he heard the bill legitimatizing the 
complainants, read three several times, and that he never heard 
any evidence of the assent of Alpheus Beall presented to-the 
Senate; which evidence so offered, was rejected by the Court, 
and the defendant excepted. This evidence, it is true, was 
negative in its character, but in a question of alleged fraud, we 
think it was admissible, as a circumstance from which the Jury 
might draw the inference that his assent was not given, espe- 
cially when taken in connexion with other facts proved on the 
trial. 

The witness was the immediate representative of Alpheus 
Beall, who resided in the same County with him, and it is usual 
to entrust the members of the Legislature from the respective 
Counties, with the management of such bills as relate to their 
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local wants or private affairs. The question is not as to the 
weight to which the evidence may have been entitled before the 
Jury, but the question is, was the evidence competent for the 
consideration of the Jury on the trial of the question made by 
the record? We are of the opinion it was competent, and ought 
to have been admitted. 

[2.] The defendant then offered the testimony of Charles 
W. Moore, for the purpose of proving that soon after the list of 
the Acts passed by the Legislature of 1843 appeared in the 
news apers, he read the one legitimatizing the complainants, in 
the presence of Alpheus Beall and others, when Beall angrily 
remarked “that he wished some people would attend to their 
own business.” When witness asked Beall if the remark was 
intended for him, he replied, “certainly not.” This evidence 
was rejected by the Court, and the defendant excepted. 

This evidence, in our judgment, was competent for the con- 
sideration of the Jury, being a circumstance relating to the pas- 
sage of the Act, which is now assailed for want of the assent of 
Alpheus Beall to its introduction and passage through the Le- 
gislature. What effect it might have had on the minds of the 
Jury, is another question. 

[3.] The defendant then offered the evidence of Thomas F. 
Bethell, and Benjamin Bethell, to prove the sayings of Alpheus 
Beall, going to show that said Act of the Legislature was pass- 
ed without his assent, and against his. will, and also to impeach 
the testimony of Thomas Beall, a witness for complainants. 

Their testimony was objected to, on the ground that they were 
securities for the defendant on her administration bond. The 
facts in regard to the competency of these witnesses at the time 
of the trial, are as follows: In September, 1848, letters of ad- 
ministration were granted to the defendant on the estate of Al- 
pheus Beall, and the Bethells became her securities on her 
administration bond. In January, 1849, it was represented to 
the Court of Ordinary, that the bond given was for too small an 
amount, and the Court required bond and security for a larger 
amount, passing an order that the defendant should give a new 
bond for a larger amount, and that the old bond and the securi- 
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ties thereto, should be discharged from all future liability for the 
acts of the defendant as administratrix. The Bethells were not 
her securities on the new bond, but she gave other securities. 
The Bethells were only securities for the defendant, from 
September, 1848, until January, 1849, about four months. On 
the 2)st April, 1851, the defendant executed to the Bethells, a 
bond of indemnity, in the sum of $34,000, indemnifying them 
from all liability whatever, on account of their securityship on 
her administration bond, as above stated, with ample security. 
Both of the witnesses stated at the trial, on their voir dire, that 
they were not interested in the event of the suit, but that they 
had signed the first bond as securities, with Thompson Graham, 
asalready mentioned. ‘The witnesses, upon the foregoing state- 
ment of facts, were rejected by the Court, and the defendant ex- 
cepted; and the question is, whether they were properly reject- 
ed, on the state of facts made by the record? In Adams vs. 
Barrett, (3 Kelly, 277,) this Court held, that to render a witness 
incompetent on the ground of interest, it must be shown that he 
will either gain or lose by the direct legal operation and effect 
of the judgment, or that the record will be legal evidence for, or 
against him, in some other action, and that the interest to exclude 
a witness, must be a present, certain, and vested interest, and 
not an interest uncertain, remote, or contingent. The complain- 
ants have filed their bill in this case, against the administratrix 
of Alpheus Beall, to recover t-vo-thirds of his estate, alleged to 
be in her hands. There is no allegation that she has wasted any 
portion of that estate; the only question in controversy between 
the parties, as shown by the record is, asto the right of the com- 
plainants to recover, as /ega! distributees of Alpheus Beall. The 
witnesses offered by the defendant, were her securities on her 
administration bond, and they were offered, not for the purpose 
of showing she had properly administered the effects of the in- 
testate, but forthe sole purpose of defeating the complainants’ legal 
’ right to recover any portion of the intestate’s estate. In sucha 
case, the witnesses offered were competent, according to the rule, 
as stated by Mr. Starkie, for he says, “in an action against an ad- 
ministrator, one of his securities for the due administration of 
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the effects, is a competent witness to defeat the action, for the 
bare possibility that an action will be brought, is no objection to 
competency. 2 Starkie’s Ev.775. ‘The author refers to the case 
of Carter vs. Pearce, (1 Term R. 163,) in support of that rule, 
which clearly and satisfactorily sustains it. 

There being a bare possibility that an action might be brought 
against the witnesses at some time, as sureties on the ad- 
ministration bond, is not sufficient, it would seem, under the 
general rule, to exclude them from testifying to the facts which 
they were called to prove in this case. 

The defendants in error, however, insist that according to the 
rulings of this Court, the record of this suit against the defend- 
ant as administratrix, could be given in evidence in an action 
against the securities on the bond, and therefore, the witnesses 
were incompetent. It is true, that this Court has held, that in 
an action upon an administration bond against the securities 
thereto, the judgment or decree rendered against their principal, 
was prima facie evidence against them, but this Court never 
has held, that when securities to an administrator’s or guardian’s 
bond, have been discharged by the Court of Ordinary, that a 
general judgment or decree to account, rendered against such 
administrator or guardian, was even prima facie evidence that 
their principal had wasted the effects entrusted to them, previous 
to their discharge, unless that fact was specially alleged, and ap- 
peared on the face of the proceedings; but on the contrary, we 
held, in Woods vs. Vason, (1 Kelly, 89,) andin Bryant, guardian, 
vs. Owen and wife, (1 Kelly, 375,) that in order to make such 
discharged security even prima facie liable, the judgment or 
decree must purport to charge the administrator or guardian 
with some act of maladministration before his discharge. 

That the judgment or decree, which may be rendered against 
the administratrix in this case, and a return of nudla bona on the 
execution issued thereon, would be prima facie evidence of 
waste on the part of the administratrix, is readily admitted, but 
at what time ? 

To make the record even prima facie evidence against the 
Jirst securities, it should appear on its face that the waste was 
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committed, or the acts of maladministration complained of, were 
done while the first securities were bound, and before their 
discharge. Inasmuch as this record does not show or allege any 
act of maladministration by the defendant, during the time of 
the first securities, the judgment or decree which may be obtain- 
ed thereon, would not be even prima facie evidence, to charge 
them in a_ suit upon the administration bond; non constat, that 
any act was done by the administratrix during the four months 
the proposed witnesses were securities to her bond, that would 
make them liable in any manner whatever. The record of this 
judgment might be admissable, in a suit against the witnesses as 
securities on the bond, to prove the fact that such a judgment 
had been rendered against the administratrix, but not to prove, 
even prima facie, they were liable to_pay the amount of it, for 
the reason, it does not purport to charge the administratrix with 
any act of maladministration while they were her securities. 
The distinction is between the admissability of the record of a 
judgment, to prove the fact that such a judgment had been ren- 
dered, and the admissability of the record of a judgment, to 
prove the truth of any fact on which such judgment is found- 
ed, so as to make it evidence for, or against, third persons, who 
were not parties to such judgment. ‘The record of the judg- 
mentin this case, would not, in the view which we take of it, be 
even prima facie legal evidence against the securities on the first 
bond, and therefore, the general rule, as stated by the Court in 
Carter vs. Pearce, applies, and the witnesses offered did not have 
such a direct legal interest in the question, or in the record, as 
would render them incompetent, according to the ruling of this 
Court in Adams vs. Barrett. It is an established rule, that where the 
matter of interest is doubtful, the objection goes to the credit of 
the witness, and not to his competency. 1 Greenleaf Ev. §390. 
Abrahams vs. Bunn, 4 Burrows’ Rep. 2255. 

We are of the opinion, there is no error in the refusal of the 
Court to charge the Jury as requested, in relation to the assent of 
Alpheus Beal to the passage of the law, or in the charge as 
given. 
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The Court charged the Jury, “that the passage of the law in 
question, without the assent of Alpheus Beall, express or im- 
plied, is such a fraud as renders the law inoperative.” ‘The assent 
of Beall may be implied from his acts ; as for instance, if it could 
be shown that he was in either House of the Legislature, and 
heard the bill read there, and made no objections, or any other 
act of like character, going to show thathe had knowledge of 
the fact, and made na objection. 

That portion of the defendant’s answer which alleges that 
the Act of the Legislature was fraudulent!y procured by Frederick 
Beal!, is not, in our judgment, responsive to the allegations in 
the complainant’s bill, and therefore, is not evidence for her. 

[4.] When requested so to do, it is not only the province, but 
the duty of the Court to instruct the Jury, what portions of the 
defendant’s answer are responsive to the allegations in the com- 
plainant’s bill, so that they may understand from the proper 
source, what is legal evidence for their consideration, and what 
is not legal evidence. 

Let the judzment of the Court below be reversed. 





No. 47.—Joun W. Fow er, plaintiff in error, vs. D. G. Wat- 
prip, defendant. 


[1.] This Court will not award a new trial upon the ground that the verdict 


is contrary to the evidence, where there is conflicting testimony. 

[2.] Where the Court instructs the Jury, that in weighing the evidence they 
are to give the most weight to those witnesses who are not under the influ- 
ence of those biases which ordinarily control our feelings and wishes, 
this Court cannot infer that the Jury disregarded the charge of the Court, 
from the fact that their verdict was in accordance with the evidence of a 
witness who was the daughter of the party in whose favor the verdict was 
rendered. 
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[3.] The title of a bona fide purchaser without notice of a prior voluntary 
conveyance is good. 


[4.] To defeat the title of a bona fide purchaser, in favor of a prior voluntary 
conveyance, notice of that conveyance at the time of his purchase, wust 
be brought home tohim. The registry ofa voluntary deed is not notice to 
a subsequent purchaser. Notiee of such deed must be actual; it cannot be 
constructive. Whether the notice be carried home to the purchaser, de- 
pends upon the circumstances of each case, and the evidence adduced to 
prove it. 


Trover, in DeKalb Superior Court. ‘Tried before Judge Hitt, 
March Term, 1851. 


This was an action of trover, brought by the defendant in 
error, against the plaintiff in error, for the recovery of a negro 
woman and child, and their hire. 

The defendant pleaded the general issue. 

On the trial, the plaintiff read in evidence a deed of gift for 
the negroes, from Edah Fowler, (the mother-in-law of the plain- 
tiff, and the mother of the defendant,) dated the 17th day of 
February, 1845, attested by Benj. F. Shumate and Lemuel 
Dean, J. P. and recorded in the Clerk’s office of the Superior 
Court of DeKalb County, on the 4th day of June, 1846. 

The plaintiff introduced several witnesses, to prove posses- 
sion of the negroes by the defendant. 

William Mason swore, that the woman in January, 1848, was 
worth $600 00, and the child $150 or $200, and thinks he is 
now worth $350 or $400, and that the hire is worth $60 per 
year. 

The defendant attacked this “‘deed of gift,” on the ground 
of fraud. 

Lemuel Dean swore, that at the request of plaintiff, he wit- 
nessed the execution of the “deed;” that plaintiff told him 
he wished it kept secret; that at the time Mrs. Fowler signed 
it, she was lying in bed, very ill; he thinks it was not read. 

Plaintiff stated the object of the deed was to convey to him 
_ the negroes, after the old lady’s death, she reserving a life estate 
in them ; thinks that it was not read to the old lady, from the 
fact that he is mistaken in the character of the instrument. 
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He witnessed a bill of sale afterwards, from Mrs. Fowler to 
the defendant, for the same negroes ; the defendant gave the old 
lady a negro girl by the name of Mary, in exchange for them, 
and his note for $400; it was executed the 7th day of January, 
1848. ‘The defendant then read in evidence, a release from 
John W. Fowler to Edah Fowler, from her liability upon her 
warranty in the bill of sale, executed by her to the defendant. 

Mrs. Edah Fowler swore, “1 donot recollect of ever signing a 
deed of gift to the plaintiff; I do have some recollection of sign- 
ing something, which [ thought was a will, by which I convey- 
ed to the plaintiff, the negro woman Lucy, reserving to myself 
the use and control of said negro during my life,” &c. She 
further swears, * that she ‘can neither read nor write.” 

The defendant read in evidence, a bill of sale from Edah 
Fowler to himself, for the negroes in controversy, attested by 
Lemuel Dean, J. P. and proved by him to have been executed 
on the 7th day of January, 1848. 

Plaintiff in rebuttal, read in evidence, the testimony of Miss 
Edah Ann J. Waldrip, taken by depositions. 

She swore, “that she was present when the deed of gift to 
plaintiff, was read by Dean to Mrs. Edah Fowler; that Dean 
asked her if that was the way she wanted it made, and she an- 
swered in the affirmative ; that Shumate asked Dean to read it 
again, which he did, and the old lady again said that it was as 
she wanted it; and remarked that there had been so much law- 
ing about the estate already, that she intended to place that out 
of dispute, and intended that the plaintiff should have it.” 

Benjamin F. Shumate swore, that Mrs. Fowler enjoined se- 
crecy at the time the deed of gift was executed; thinks that 
Dean read it to her; and thinks that at his request it was read 
a second time ; that the old lady remarked that she would not 
have fixed her property as she did, if they had not gone to law 
about the other property. 

The Jury found a verdict in favor of the plaintiff. Counsel 
for defendant moved for a new trial, on the grounds, 

Ist. Because the verdict is contrary to evidence. 

2nd. Because it is contrary to law. 
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3rd. Because it is contrary to the charge of the Court. 
The Court overruled the motion, and counsel for defendant 
excepted. 


Ezzarp, for plaintiff in error, contended— 


1. That Fowler was a bona fide purchaser without notice of 
the voluntary deed, and was therefore protected. 6 Ga. R.111. 

2. That the registry of a deed not duly and legally recorded, 
is not even constructive notice. 5 Mason’s R. 244. 

3. That the verdict was manifestly contrary to the evidence, 
so far as the hire was concerned. 

4. That the verdict was contrary to the charge of the Court, 
as to the weight of the evidence. 


Morpuy & Catuovn, for defendant, contended— 


1. The Court will not grant a new trial, on the ground of the 
verdict being against evidence, where there is evidence on both 
sides, and a mere preponderance of evidence against the verdict. 
2 Geo. R.16. 4 Geo. R. 175, 437, 525. 6 Geo. R. 310. 
8 Geo. R. 306. 7 Geo. 269. 

2. The Court will not set aside a deed on the ground that it 
was not read to the grantor at the time of its execution, unless 
the grantor requested it to be read ; but will presume she knows 
the contents. 

3. In questions of fraud, Courts will never disturb a verdict, 
where there is evidence on both sides. 7 Geo. R.269. 3 John. 
R. 271. 

4, Where there are two concurring verdicts, the Court will 
not set aside the verdict, though it be against the weight of ev- 
idence. 

5. A new trial will not be granted upon matters of fact, un- 
less upon the most unequivocal evidence that injustice has been 
- done the party. Killen vs. Sistrunk & Wife, '7 Geo. R. 283. 
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By the Court.—Nisset, J. delivering the opinion. 


We cannot disturb the verdict upon the ground that it was con- 
trary to evidence. | It is claimed that it was found contrary to the 
evidence in two particulars. First, it is said that the amount of 
the Aire is contrary to evidence; and to sustain this position, it 
is insisted that there is no evidence to authorize the finding of 
as much hire as the verdict gives. It is true that the evidence 
is not clear; and we doubt whether, as jurors, we could have 
charged the defendant with as much hire as was given in this 
case. The weakness of the evidence is in relation to the pre- 
cise time that the plaintiff in error, Fowler, had the negroes in 
possession. Now, it is settled, that a new trial will not be 
granted, because the evidence preponderates against the verdict. 
Nor will it be granted by us, because the presiding Judge ex- 
pressed an opinion to this effect. It is well understood that this 
Court will interfere with the discretion of the presiding Judge in 
granting or denying new trials, upon the: ground that the ver- 
dict was against the evidence, only in extreme cases. We 
must see clearly that his discretion has been abused. We do 
not believe, that he can be said to have abused his discretion in 
refusing a new trial in a case where he may concede that the 
weight of evidence is againstthe finding. He is the better judge, 
whether granting or withholding a new trial, will promote the 
ends of justice. It is only in clear cases, that he is authorized 
to control the rightful power of the Jury over the facts ; it must 
be a palpable case to authorize us to control him. This is not 
such acase. We have over and over again refused to award a 
new trial when there is evidence on both sides, although the 
strength of the testimony be against the verdict. It is enough 
in this case to say, that it does not fall within the rules we have 
prescribed for our government on this subject ; there was some 
evidence from which the Jury might have inferred that the whole 
amount of hire which they found was due; the evidence was 
conflicting. Secondly, it is assumed that the Jury found con- 
trary to the evidence, in sustaining the title to the defendant in 
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error. The position is that his deed from the grantor, Mrs. Fow- 
ler, for the negroes, was fraudulently obtained ; that it was not 
read to her when she signed it; and that intending to execute a 
deed to take effect only at her death, reserving a life estate to 
one negro, she was fraudulently made to execute an absolute 
deed for that negro and other property besides, to the plaintiff 
below. The question of fact, was fraud or not, in this transac- 
tion, and the assumption of counsel is, that all the evidence sus- 
tains the fraud, and there is none to the contrary. The remarks 
already made, apply to this ground, and that too with an in- 
crease of force ; because fraud, in fact, is a matter left with more 
than the usual exclusiveness to the Jury. Clearly on this point, 
there was a conflict of evidence ; for without going farther, it is 
enough to state that more than one of the witnesses swear that 
the deed was read to the old lady, before she signed it. Upon 
questions of this kind, ordinarily, I cannot believe that it is 
necessary to enter into an analysis of the evidence. When we 
rule that there is evidence enough to constrain us not to inter- 
fere, it is to be taken (and I am sure will be taken,) as true, 
that we have examined it carefully. 

[2.] The presiding Judge instructed the Jury, that in weigh- 
ing the evidence, the greatest weight was to be given to those 
witnesses who were not influenced by those biases ordinarily 
controlling our feelings and wishes. ‘The plaintiff in error con- 
tends that this instruction was disregarded by the Jury, and on 
that account he was entitled below, and is here entitled toa 
new trial. The vital point here is, did the Jury in fact disre- 
gard this instruction. ‘The learned counsel arrives at it arguen- 
do. The strongest witness sworn for the defendant in error, he 
says, was Miss Waldrip, who was the daughter of the defendant 
in error—the weight of evidence was in conflict with her evi- 
dence. She being the daughter of the defendant in error, was 
influenced by those biases which ordinarily control our feelings 
and wishes, and the finding being in accordance with her evi- 
dence, and against the weight of evidence in conflict with it, 
therefore, the Jury did not give the greatest weight to those wit- 
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nesses not being under the influence of those biases which ordinari- 
ly control our wishes and feelings. 

It is true that the relationship of the witness goes against her 
credibility ; but the Jury are to judge of it. A witness may be 
perfectly credible, notwithstanding such relationship, and the 
Jury are at liberty to believe such a witness as implicitly as if 
the relationship did not exist. Such relationship does not 
necessarily weaken or destroy the credibility of the witness; it 
does not follow as a matter of course, that this witness was 
under the bias against which the Court guarded the Jury; 
it is not apparent to us that the Jury so regarded her; we can 
not infer that they did, from the fact that the verdict was in favor 
of the party to whom her evidence was most favorable. She 
moreover was not without corroboration by other evidence. 
Her testimony was not directly impeached. Suppose the find- 
ing in this case had been for the plaintiff in error, then with 
equal plausibility, the defendant in error might have complained 
that the Jury did not follow the instructions of the Court; for it 
so happens that one of the principal witnesses for the plaintiff 
in error was his mother, who might as fairly be presumed to 
testify under a bias as the daughter of the defendant in error. 
It is impossible for us to say that the verdict was against the 
charge of the Court. 

[3.] A new trial was farther asked, upon the ground that the 
verdict was contrary to law, in this, that the defendant below, 
and the plaintiff before this Court, was a bona fide purchaser 
without notice of the deed to the defendant in error, and as such 
was entitled to a verdict. If it be true that the plaintiff in error 
bought the negroes, bona fide, without notice of the deed of gift 
to the defendant in error, his title ought to prevail. A purchaser 
without notice is protected against a voluntary conveyance. 
Parties here do not disagree about the law of the case ; nor is it 
denied but that the purchase by the plaintiff in error was for a 
valuable consideration. 

[4.] The only controversy is about the notice. This deed to 
Waldrip, the defendant in error, was recorded, but not until some 
eighteen months after its execution. Notice of a prior convey- 
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ance must be carried home to the purchaser, else his title will 
be protected. But how carried home to him? We decided, in 
Fleming vs. Townsend, that the registry. of a voluntary deed was 
not notice to a subsequent bona fide purchaser; that the notice 
must be actual notice and could not be held to be proved by 
construction. (6 Geo. R. 111.) So we now hold. We did 
not in that case determine how the notice should be carried 
home to the purchaser, or what amount of evidence would be 
sufficient to establish it. We say, “ we believe that the notice 
must be actual, in order to make the notice good against him, 
(the purchaser ;) that is, there must be brought home to him 
knowledge of the prior conveyance at the time of his purchase. 
How this shall be done, must depend upon the circumstances 
which attend each case ; whether in a given case the purchaser 
had this knowledge, must depend on the proofs adduced to 
establish it.’ We lay down no other rule now. Leaving the 
registry out of view, as conclusive of notice, and giving to it no 
farther effect than as a fact to be considered by the Jury, as 
bringing home notice to Fowler, we are of opinion that the evi- 
dence in this case is sufficient to authorize us in holding that 
the Jury did not violate the law in inferring from what was pro- 
ven, that Fowler had notice of the deed to Wa/drip, and in 
rendering their verdict accordingly. ‘The Reporter’s brief of 
the testimony does not contain the evidence on this point. By 
referring to the bill of exceptions, I find that Mrs. Edah 
Fowler testifies, that she has reason to believe that the plaintiff 
in error, Fowler, had no knowledge of the deed to defendant in 
error, until on or about the 7th of January, 1848, when, she says 
she told him of Waldrip’s treatment of her, and that she was not 
allowed the control of her property. The 7th of January, 1848, 
is the day on which Fowler purchased; it seems, then, that on 
or about that day—the day on which lhe bought—the old lady 
told him of Waldrip’s treatment to her, and admits in her evi- 
dence, that on or about that time he had knowledge of her deed 
of gift to the defendant in error. On that day, too, to wit, 7th 
January, 1848, Fowler wrote to the witness, Dean, who was one 
of the subscribing witnesses to the deed to Waldrip, informing 
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him that Mrs. Fowler was on her way to Alabama, and wished 
to see him; that when he got to Fow!er’s house, she asked him 
what kind of instrument it was she had given to Waldrip, and 
he told her in presence of Fowler, that the deed made to him 
reserved a life estate in the old lady. ‘This is all the evidence 
of notice, from which: we think the Jury might infer that Fow- 
ler had notice of the deed. ‘That on the same day that he 
bought, he had notice of a deed to Waldrip is directly proven. 
The evidence was sufficient to warn hin—to put him upon in- 
quiry—and in the absence of any evidence to shew want of no- 
tice, his purchase must be considered as being made at his own 
risk. Upon such evidence as this, it is not possible for us to 
say that the Jury found against his title contrary to law. 
The law is that notice must be actually carried home to him ; 
whether it was or not, under this evidence, it was the province of 
the Jury to determine. 

The argument of counsel is that the notice proven is of a deed 
reserving a life estate, when the deed actually made has no such 
reservation ; therefore, in law, the party had no notice whatever. 
He had notice of a deed—a conveyance; if so, he was not in 
the position of an honest man, unsuspectingly buying property 
to which he believed he was getting a good title. Again, he 
had notice of a deed which conveyed away the ultimate prop- 
erty in the negroes he was buying. 

Let the judgment be affirmed. 





No. 48.—Josern S. Worrny ef al. plaintiffs in-error, vs. San- 
KEY T. Jonnson et al. defendants. 


[1.] Where executors, administrators and other trustees for infants, fail to 
sue for personal property, within the time prescribed by law, the Statute 
of Limitations binds the minors; nor are their interests, under such cir- 


cumstances, saved by the Act of 1817. 
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[2.] An unauthorized sale of negroes by the representatives of an estate, is 
treated as their individual act, and does not divest the title to the prop- 


erty. 


In Equity, in Troup Superior Court. Decision on demurrer, 


by Judge Hitt, May Term, 1851. 


The bill alleges, that complainants are the legatees of Thom- 
as Worthy, who died testate, in the year 1837, appointing 
Benjamin P. Robinson and Jane Worthy, his executor and ex- 
ecutrix, who were qualified as such, on the 3d day of July, 
1837; that without having complied with the provisions of the 
Statute authorizing them to sell, the said executors proceeded 
on the 1st Tuesday in January, 1839, to sell the negroes belong- 
ing to the estate, when a portion of the negroes were purchased 
by the executors themselves, and the others by the other de- 
fendants to the bill. 

The bill alleges, that the negroes purchased by Jane Worthy, 
executrix, were sold as her property by the Sheriff, on the Ist 
Tuesday in June, 1843, under an execution against her, when 
Benjamin Gates and Richard Brady became the purchasers; 
that the negroes purchased by Benjamin P. Robinson, executor, 
were sold as his property, by the Sheriff, on the Ist Tuesday in 
February, 1844, under an execution against him, when Wyley 
J. Sterling and William Reid became the purchasers. 

The bill alleges, that on the 4th day of March, 1843, the said 
executor and executrix were dismissed by the Court of Ordina- 
ry of Troup County, and at the same term of the Court, Lu- 
cius B. Lovelace was appointed administrator, de bonis non, on 
the estate of Thomas Worthy, who refused to be made a party 
complainant to the bill. The bill alleges, that Joseph S. Worthy, 
one of the complainants, has just attained the age of 21 years, 
and the other complainants are under that age, and sue by Jo- 
sepk S. as their next friend. 

The bill prays that the executor’s sale may be declared void, 
and that the purchasers of the negroes may be compelled to de- 
liver them up tothe administrator de bonis non, for the benefit of 


complainants. 
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To this bill the defendants filed a demurrer, insisting upon the 
Statute of Limitations. 

The Court sustained the demurrer and dismissed the bill, and 
counsel for complainants excepted. 


Jno. L. Srepuens, for plaintiff in error. 


1st. A party can take no advantage of his own wrong. 

2d. When a decree is sought in Equity, all the parties inter- 
ested in the subject matter of the decree, must be brought be- 
fore the Court. 

3d. When a party’s acts are sought to be set aside in a Court 
of Equity, for fraud or other thing, he must be made a party to 
the bill. : 

4th. An administrator de bonis non, can take no advantage of 
an act done by a former administrator. 

5th. A purchaser from a trustee with notice, is bound by the 
trust, to the same extent as the person from whom he pur- 
chased. See Hillon Trustees, 164. 2 Kelly, 290. 

6th. The Statute of Limitations does not run against infants. 
Prince’s Dig. 579. Pendergrass vs. Foley, 8 Ga. 3. Allen vs. 
Sayer, 2 Vern. 368. Worthy vs. Johnson et al. 8 Ga. 238. 


B. H. Hirt and O. A. Butt, submitted the following point and 
authorities. 


Ist. Where an executor, administrator or trustee for infants, 
neglects to sue within the time prescribed by law, the Statute 
of Limitations also binds the infants. Pendergrast vs. Foley et al. 
8 Geo. Rep.1. Worthy vs. Johnson et al. Ibid, 236, 244. 

2d. The purchase money, with interest, must be tendered 
when the cestui que trust seek to avoid the sale. 2 Sugden on 
Vendors, 139, 140. 


By the Court.—Lympxw, J. delivering the opinion. 


[1.] In Pendergrast and others vs. Foley and another, (8 Geo. 
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R. 1,) this Court held, that where the title to personal property 
vests in an executor, administrator or other trustee for an in- 
fant, who neglects to sue within the time prescribed by Jaw, that 
the Statute of Limitations shall bind the infant, and that the in- 
terest of the minor, under such circumstances, will not be pro- 
tected by the Act of 1817. 

Apply this principle to the case before the Court. 

[2.] The sale by the executor and executrix in January, 
1839, being a nullity, and so declared by this Court, (8 Geo. 
Rep. 236,) the title of the estate in the property was not di- 
vested ; on the contrary, it was the right and duty of the executor 
and executrix, to have instituted suit forthwith against the purchas- 
ers to recover the negroes. Nor would they be estopped in their 
trust character, from maintaining the action, the law looking upon 
the void sale as their individual act. Paschal, administrator, vs. 
Davis, 3 Geo. Rep. 256. 

The Statute, therefore, run against them immediately, as to 
so much of the property as was bought by third persons at this 
sale; and more than four years having elapsed from the date 
of the sale in January, 1839, to March, 1843, when the execu- 
tor and executrix were removed from office, the bar was com- 
plete at that time, as ¢o them, and consequently, to the present 
complainants also, who are the legatees of Thomas Worthy, the 
testator. 

But suppose it were otherwise, and for this breach of trust 
by the executor and executrix, they had no right to maintain an 
action against the purchasers at their own sale, to repair the 
devastavit, and thus avoid the responsibility by recovering the 
slaves against a sale that must be treated as their own, because 
made without authority of law: In that event, it is clear that the 
Statute would commence running, as to this portion of the prop- 
erty, against Lewis Lovelace, the administrator de bonis non, from 
his appointment in March, 1843, and the bar would be complete 
as to him, before suit was instituted. 

Whether a trustee who has converted thé property of the ces- 
tui que trust can avoid his own wrongful acts or not, we should 
be reluctant to hold; we should be reluctant to hold, that the 

von x 46 
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only remedy in favor of creditors and distributees or legatees, 
was against the defaulting trustee for waste or mismanagement. 
But one thing is very certain: if the vendee is protected against 
the administrator de bonis non, he is equally so against those 
who are beneficially entitled to the property of the testator. 

In June, 1843, the negroes purchased by Mrs. Worthy were 
sold under an individual execution against her; and in Febru- 
ary, 1844, those bought by Robinson, were sold under an individ- 
ual execution against him. Lovelace qualified as administrator 
de bonis non, in March, 1843, but no action was commenced 
until September, 1848, and then by the legatees, and not by the 
administrator. At that time, the bar was equally full as to all 
that portion of the negroes bid in by the executor and execu- 
trix at their own sale, and subsequently re-sold to pay their pri- 
vate debts. Whether Lovelace has made himself personally 
hable for failing to sue in time, isa question we will not antici- 


pate. 
Judgment affirmed. 





No. 49.—Oxiver H. Perry, for the use, &c. plaintiff in error, 
vs. R. W. Hvpson, defendant. 


[1.] Where the principal adopts and ratifies the acts of his agent, such 
adoption and ratification of his authority relates back to the time of the 
transaction, andis deemed, in law, the same to all purposes as if it had 
been given in the first instance. 


[2.] Where the principal, with knowledge of all the facts, adopts and ac- 


quiesces in the acts done under an asswmed agency, he cannot afterwards - 


be heard to impeach them, under the pretence that they were done with- 
out authority or even contrary to instructions. 

[8.] It is error for the Court to charge the Jury on an assumed state of facts 
which have not been provéd. * 
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Assumpsit, from Troup. ‘Tried before Judge Hitt, May 
Term, 1851. 


This action was brought to recover money paid by plaintiff 
(Perry) as security for defendant, under judgments in Wilcox 
County, State of Alabama. ‘To this action defendant pleaded 
the general issue and payment. On the trial below, plaintiff in- 
troduced exemplifications of three suits instituted by the defend- 
ant, through his agent, Josiah T. Melton, in said County of Wil- 
cox, in the year 1846—one against Richard Parker, one against 


LeGrand Parker, and a third against Susannah Hudson. 


The suits were brought in the name of defendant, as admin- 
istrator of Richard Hudson, deceased, and being a non-resident, 
he was required to enter into bond with security, in each suit, 
for the-cost, in the event he should discontinue or be cast in 
said suits. These bonds bind the defendant personally for the 
costs, and hig security, the said Oliver H. Perry, plaintiff in error. 
After the institution, Hudson went to Wilcox, employed coun- 
sel, adopted the suits himself, continued them twice and con- 
ducted them in person. The secondgcontinuance was granted 
on terms, to wit, “that the plaintiff (HW®Son) pay the cost of the 
term within one hundred and twenty da¥S,or the suit be <lis- 
missed.” The cost was not paid, and MM iction at the suc- 
ceeding term, (Fall Term, 1847,) the suit was dismissed, and 
judgments were entered against Oliver H. Perry, as the security 
of said Rowland W. Hudson, for costs, amounting in the three 
suits, to something over six hundred dollars. On these judg- 
ments, executions issued and were levied on Perry’s property, | 
and then Hudson refusing to come to Perry’s relief, Melton ad- 
vanced the money to Perry and agreed to wait the termination 
of this suit for a reimbursement. For this reason alone, Melton 
is made the usee in the action. ‘The ratification of the suits in 
Wilcox, was also proven by James T. Johnson, the attorney 
employed by Hudson, to prosecute them, who testified that he 






~ undertook the prosecution of the suits at the instance of Melton, 


as agent in the first place, but carried them on on the retainer, 
and at the request of Hudson personally. 
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After the plaintiff closed, the defendant offered the interroga- 
tories of Theresa Killabren, to prove that before Melton went 
to the County of Wilcox, she heard Hudson instruct him not to 
bring suit for the negroes, and that after Melton returned and 
informed Hudson that he had commenced suit, Hudson seemed 
angry and disapproved it. Plaintiff’s counsel objected to this 
testimony being read to the Jury, on three grounds : 

1. Because it was special matter and could not be given in 
evidence under the general issue. 

2. Because the issue here was not between Melton and Hud- 
son, but between Perry and Hudson, and that Perry could not 
be prejudiced by secret instructions from Hudson to Melton, 
unless they brought to his knowledge before he became liable 
as security. : 

3. Because the testimony went behind the ratification and did 
not contradict, conflict with, or lessen the force of the proof of 
ratification, and was therefore immaterial. 

The Court overruled the objections, and permitted the testi- 
mony to be read, and plaintiff excepted. Defendant then, after 
some attempt to prove payment, which failed, closed. 

In rebuttal, plaintiff f@Mdered in evidence a power of attorney 
executed by defendarffind one Susan P. Hudson, authorizing 
and empowering sdf Josiah T. Melton, to go to the County of 
Wilcox, and “ask, demand, sue for and recover” the property 
in question. The power was in the usual form, and dated in 
December, 1845. Defendant objected to the reading of this 
power of attorney to the Jury, on the grounds, 

1. That it was executed by two persons, and could not be 
‘used in this suit against Hudson alone. 

2. Because it was not rebuttal. 

Plaintiff insisted that it was good evidence to show that Hud- 
son did assent to the institution of suits, and was rebuttal to the 
testimony of Miss Killabren. ‘The Court rejected the evidence, 
and plaintiff excepted. 

The Court, among other things, charged the Jury that “if 
they believed that Hudson did not order the suits, nor subse- 
quently adopt them, but by an agreement with Melton, permitted 
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Melton to use his name only, and Melton’s own costs, then they 
should find for the defendant, with costs of suit.” ‘To which 
charge plaintiff’s counsel excepted, on the ground that such an 
agreement was neither pleaded nor proven, nor attempted to be, 
and therefore could not be considered by the Jury. 

The Jury returned a verdict for defendant, and plaintiff moved 
for a new trial, on the grounds above mentioned, and on the 
further grounds that the verdict of the Jury was contrary to law, 
evidence, and the charge of the Court. 

The Court refused a new trial, and plaintiff excepted. And 
these exceptions are now assigned for error. 


B. H. Hut, for plaintiff in error. 
W. Dovucuerty, for defendant. 


By the Court—Warner, J. delivering the opinion. 


The plaintiffin error insists upon two of the grounds only, taken 
in the bill of exceptions, and our judgment will be restricted 
thereto. 

[1.] First, that the Court erred in admitting the evidence of 
Theresa Killabren, a witness offered by the defendant. It ap- 
pears from the record, that Melton, as the agent of Hudson, 
the defendant, went to the State of Alabama, and instituted 
three actions of trover in the name of Hudson, to recover sun- 
dry slaves. Being a non-resident, he was required to give 
security for the costs of the respective suits, and the plaintiff 
became his security; the suits were instituted in the name of 
Hudson, were subsequently dismissed, and the costs thereof 
paid by Perry, who now brings suit against Hudson, to recover 
the amount of costs so paid. 

It appears that after the suits had been instituted by Melton, 
as the agent of Hudson, in the name of the latter, he went to 
Alabama, assisted in the prosecution of the suits, and continued 
the same twice on his affidavit. The continuance of the causes 
on the affidavit of Hudson, the plaintiff therein, is not only shewn 
by the records of the Court in which the suits were pending, but 
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is also shewn by the testimony of James T. Johnson, Esq. the 
attorney, who conducted the suits. 

Here then, we have the most conclusive evidence that Hud- 
son ratified the act of his agent in instituting the suits, whatever 
may have been the original authority delegated to him, and by 
such ratification made the act his own, and bound him as a 
party plaintiff, for the legal results of the suits thus instituted. 
1 Livermore on Agency, 44. When the principal adopts the 
acts of his agent, such adoptive authority relates back to the 
time of the transaction, and is deemed in law the same to all 
purposes, as if it had been given before. Lawrence vs. Taylor, 
5 MillPs N. York R. 113. 

The acts of ratification of the authority of Melton to institute 
the suits by Hudson, were not controverted at the trial; indeed, 
the fact that he continued the causes twice on his affidavit, ap- 
peared of record. Upon this state of facts, Hudson attempted 
to shew that the suits were instituted in Alabama, by Melton, 
his agent, without his authority, and therefore he was not liable 
to pay the costs of the same, and for that purpose the testimony 
of Killabren was introduced. This evidence was inadmissible, 
in our judgment, to destroy the effect of his own conduct, rati- 
JSying the institution of the suits as before stated, by proving the 
private understanding between himself and Melton in relation to 
the suits, prior to the time it was shewn he had ratified the insti- 
tution of them by continuing them, and aiding and assisting in 
their prosecution. The suits were instituted in his name, and 
if done without his authority, why did he not dismiss them? 
Why did he continue them twice, and aid in the prosecution of 
them? ; 

[2.] Chancellor Kent states the true doctrine in relation to 
this question, when he says, “It is a very clear and salutary 
rule in relation to agencies, that where the principal, with know]- 
edge of all the facts, adopts or acquiesces in the acts done under 
an assumed agency, he cannot be heard afterwards, to impeach 
them, under the pretence that they were done without authority, 
or even contrary to instructions.” 2 Kent’s Com. 616. The 
defendant having ratified the institution of the suits in Alabama, 
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after a full knowledge that the same had been done by Melton, 
in his name, he cannot now be heard, to repudiate the act, un- 
der the pretence that the suits were instituted without his autho- 
rity, or contrary to his instructions. 

The second objection is to the latter part of the charge of the 
Court to the Jury. 

[3.] The Court in the first part of its charge to the Jury, stated 
the principles of the law applicable to the case before it, with 
clearness and precision. But in that portion of its charge, in 
which it instructed the Jury “ that if they believed that Hudson 
did not order the suits, nor subsequently adopt them, but that by 
an agreement with Melton, permitted Melton to use his name 
only, at Melton’s own costs, then, they should find for the de- 
fendant,” we think there is error. 

There is not a particle of evidence in the record, that we can 
discover, going to shew that Hudson did not adopt and ratify 
the act of Melton in instituting the suits, but on the contrary, 
the evidence is, that he did adopt and ratify the institution of 
them, by contiauing them twice on his own affidavit, and. assist 
in the direction and prosecution of them. This evidence of the 
plaintiff was not impeached or controverted in any manner 
whatever, as we can find in thé record; consequently, it was 
error to instruct the Jury in regard to an assumed state of facts 
which did not exist; for there was no evidence before them, 
which would authorize the belief that Hudson did not subsequent- 
ly adopt and ratify the suits, after they had been instituted in his 
name by Melton; but the whole of the evidence in relation to 
that point, was the other way, and this was the controlling ques- 
tion in the case. The whole of the latter part of the charge, in 
our judgment, destroyed the legal effect of the first portion of 
the charge, which stated the law correctly, and was based upon 
the evidence of the adoption and ratification of the suits by the 
defendant. In Paschall vs. Davis, (3 Kelly, 256,) we held it 
to be error in the Court to charge the Jury upon an assumed 
state of facts, which had not been proved, and have re-affirmed ° 
that principle in subsequent cases. 

Let the judgment of the Court below be reversed. 
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No. 50.—Bens. H. Cameron, plaintiff in error, vs. J. H. Moore 
and wife, defendants. 


[1.] When the occupancy of the premises of the plaintiff is admitted by the 
defendant, as also the plaintiff’s title to them, and there is no agreement 
as to the price of rent to be paid, the demand which the plaintiff holds 
against the defendant is a claim existing in account, and is within the 
provision of the Act of 1847. In acomplaint for its recovery, the form 
prescribed by the 4th section of the Act of 1847, is sufficient, and the 
plaintiff may prove the value of the rent under it. 


[2.] The forms prescribed by the Act of 1847, are not amendable, except so 
far as to make them conform to the form laid down in the Act. 


Complaint, in Troup Superior Court. Tried before Judge 
Hitt, May Term, 1851. 


This was an action of complaint, the declaration being in the 
form prescribed for action on account by the Act of 184'7.* 

On the trial, the facts as agreed upon by the parties, were that 
the defendant did use and occupy the house for which rent was 
claimed, and for the time alleged ; and that it was the house of 
plaintiff, but that there was no agreement as to what amount of 
rent the defendant should pay, and that plaintiff expected and 
relied on proving that the rent was reasonably worth fifty dollars 
per annum, as charged in the account. 

Counsel for defendant moved to dismiss the case, on the 
ground that the action could not be maintained, under the form 
prescribed by the Act of 1847, and that there must be aver- 
ments of reasonable value, as required by the rules of English 





* The following is the section of the Act of 1847, under which the action 


is brought. 
ae IV. The form of an action on an account may be as follows, to 


GEORGIA, ) 


County. § To the Court for said County. 
The petition of (A B) sheweth that (C D) of said a rally a is indebted 
to your petitioner dollars, on an account, as will full thee ty 
e sai 


reference to a bill of particulars hereto annexed, which pnaciat t 
(C Dj neglects to pay: Wherefore your petitioner prays process may issue 
requiring the said (C D) to be and appear at the next Court, to be 





held for said County, to answer your petitioner’s complaint. 








TS 
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pleading. The Court sustained the motion, and plaintiff ex- 
cepted ; and at the same time moved to amend the declaration 
by inserting in the present form, the averments as required, and 
secondly, to add a quantum valebant count. 

The Court refused the motion, on the ground that the decla- 
rations under the form prescribed by the Act of 1847, were not 
amendable, and counsel for plaintiff excepted. 


B. H. Huxt, for plaintiff in error. 
Pryor, for defendant in error. 
By the Court.—Nisser, J. delivering the opinion. 


[1.] It is clear that the Act of 1847 makes a writ or com- 
plaint, in the form which it prescribes, a sufficient writ, in all 
cases within its provisions. ‘The Legislature, beyond question, 
intended to dispense with the Common Law pleadings, and the 
pleadings which have grown up under our own Statute, and to 
say that in the cases enumerated, the form embodied in the Act 
should be a good declaration. Whether they have wisely so 
enacted, is not the question; the only question, these things 
being so, in this case, is this, to wit: is this case within the pro- 
visions of the Act of 1847? It is, as appears by the facts 
agreed upon, an action or complaint (I know not hew to desig- 
nate it) for the recovery of rent, when no note was given for the 
amount of the rent, and no agreement entered into as to the 
amount which the rentor was to pay. The pleader has adopted 
the form which the Act of 1847 prescribes for the recovery of 
money due on account, appending to that form a bill of particu- 
lars. The occupancy of the premises being admitted, and also 
the title to them in the plaintiff, without any agreement as to 
price to be paid, the demand which the landlord holds against 
the tenant, is a claim existing in account, and is therefore with- 
in the 4th section of the Act of 1847, and the plaintiffcan prove 
it, by the will of the Legislature, as fully as he would be able 
to do, if the declaration contained all the counts known to the 
von x 47 
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law of pleadings. Holding this, we hold that the Court erred 
in dismissing the suit. 
' [2.] No amendment, in this view of the matter, was necessa- 
ry; and if it was, we hold that these legislative forms are not 
amendable, except so faras to make them conform to the form 
laid down in the Statute. 

Let the judgment be reversed. 








No. 51.—Henny Favor, plaintiff in error, vs. Ricnarp T. 
Stokes, defendant. 


[1.] The plaintiff in execution may dismiss his levy on the appeal, notwith- 
standing he has confessed judgment against himself on the first trial. 


Claim, in Troup Superior Court. Decided by Judge Hit, 
May Term, 1851. 


An execution in favor of Richard T. Stokes, against James 
C. Richardson, was levied upon a lot of land, which was claim- 
ed by Henry Favor. On the first trial, the plaintiff in execution 
confessed a judgment and entered an appeal. The appeal bond 
was made payable to the defendant in execution; when the 
cause came on to be tried upon the appeal, counsel for claimant 
moved to dismiss the appeal, whereupon counsel for the plaintiff 
in fi. fa. moved to dismiss the levy before any decision had been 
made and recorded on the previous motion. The Court per- 
mitted the levy to be dismissed, and an order was taken to that 
effect. 

To which decision counsel for claimant excepted. 


Jno. L. StepHens and Wivxes, for plaintiff in error. 


Butt & TERRELL, for defendant. 
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By the Court—Lumpxin, J. delivering the opinion. 


[1.] We see no error in the Court in allowing the plaintiff in 
execution to dismiss his levy on the appeal, notwithstanding he 
had confessed judgment against himself on the first trial. Atta- 
way vs. Dyer and others, 8 Geo. R. 184, has been cited in behalf ° 
of the plaintiff in error; but instead of being in his favor, we 
think it an authority against him. 

The language of this Court in that case was, that “usually 
the plaintiff may dismiss his writ whenever he chooses. He is the 
only party seeking a remedy; he alone asks the aid and action 
of the Court, and if he sees fit to retire from the case and the 
Court, it is all the defendant can ask.” Why is it not all the 
claimant can ask in the present case ? 

Judgment affirmed. 





No. 52.—C. and G. H. Kersey & Hausreap and others, plain- 
tiffs in error, vs. L. M. Wytey, Pariso & Co. defendants in 


error. 


[1.] Wherea f. fa.had issued in pursuance of the judgment of a Court 
of general jurisdiction: Held,that such judgment could not be collaterally 
aitacked by attacking the fi. fa.; but in order to get the fi. fa. outof the 
way of junior creditors, the attack must be directly made upon the judg- 
ment, by an issue tendered for that purpose, when the object is toimpeach 
such jndgment on the ground of fraud. 

[2.] Inregardto the Courts of general jurisdiction, the rule is, that nothing 
shall be intended to be out of their jurisdiction, but that which specially 
appears to be so; and when such a Court has rendered a judgment in re 
lation to any subject matter within its jurisdiction, the presumption is, that 
ithad before it sufficient evidence to authorize it to award such judgment, 
and will be conclusive, as to the subject matter which it purports to decide, 
until reversed or impeached for fraud. 
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Motion, in Houston Superior Court. Decided by Judge 
Starx, April Term, 1851. 


At the April Term, 1839, of Houston Superior Court, L. M. 
Wiley, Parish & Co. obtained judgment against T. & S. Wil- 
liams, for the sum of $1793 96 cts. principal. Execution is- 
sued therefor, on the 18th day of May, 1839. The correct 
amount was inserted in the face of the execution, but on the 
back of it was for $753 96; the same entry was made on the 
execution docket. The only entry which appeared upon the exe- 
cution, was a receipt in the handwriting of the late Judge Tracy, 
for $186 46 cts. but not signed by him, dated January 25th, 
1850. 

At the October Term, 1846, and on the 28th day of the month, 
an order was obtained, which recited, that it appeared to the 
Court, by the statement of the plaintiff’s counsel and on inspec- 
tion of the record, that the original fi. fa. had been issued by 
the Clerk, through mistake, for $753 96 cts. instead of $1753 
96 cts. and ordering that the said fi. fa. so erroneously issued, 
be cancelled and annulled, anda new one for the correct 
amount be issued; and also directing the late Sheriff, George 
M. Duncan, to enter upon the new fi. fa. any levy or payment 
which may have been made upon the old one ; and accordingly, 
upon said fi. fa. George M. Duncan made several entries, the 
last of which was made sometime about the Ist of January, 
1850. 

At the October Term, 1846, of said Court, a controversy arose 
as to the distribution of certain money arising from the sale of 
T. & S. Williams’ property, between the plaintiffs in this fi. fa. 
and other judgment creditors of T. & S. Williams, when an is- 
sue of payment was made and tendered upon the fi. fa. of 
Wiley, Parish & Co. at the instance of C. & G. H. Kelsey & 
Halstead, which was at the April Term, 1847, withdrawn, and 
at said term, on motion of counsel, the fi. fa. of Wiley, Parish 
& Co. was set aside, on the ground that it was dormant, and 
the money then in the hands of the Sheriff, ordered to be paid 
to the fi. fa. of C. & G. H. Kelsey & Halstead. To which decis- 
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ion exception was taken, and the same was reversed by the 
Supreme Court, and subsequently money was paid upon said 
fi. fa. by order of the Superior Court, had at October ‘Term, : 
1848. 

At the April Term, 1850, of Houston Superior Court, a rule 
was moved against the Sheriff, to pay over the money in his 
hands to the fi. fa. of Wiley, Parish & Co. when counsel for 
C. & G. H. Kelsey & Halstead, moved to set aside said fi. fa. 
upon the following grounds : 

Ist. Because said fi. fa. bears date the 28th October, 1846, 
more than seven years after the signing of the judgment from 
which it issued; that it is attested by .dngus M. D. King, as 
Judge, who was not at that time Judge, and signed by Lewis 
J. Jordan, as Clerk, who was not at that time Clerk. 

2d. Because said fi. fa. is not an alias fi. fa. and contains 
entries prior to its date; the original fi. fa. having been by 
order of Court set aside, cancelled and annulled by order of this 
Court. 

3d. Because the judgment from which said fi. fa. purports 
to have issued, was dormant—said fi. fo. not having issued with- 
in seven years from the time of signing said judgment. 

4th. Because the judgment from which said fi. fa. was is- 
sued is and was dormant before the said fi. fa. was issued— 
the original fi. fa. issued therefrom not having any entry made 
thereon by the proper officer, for more than seven years from the 
time it was issued; and farther, because the original fi. fa. was 
not erroneously issued, but was correctly issued, and that the 
said original was dormant, and the said established fi. fa. was 
erroneously established, and contained entries which were not 
on the original fi. fa. and said entries were erroneously placed 
on the said established fi. fa. 

Which motion the Court sustained, and ordered the fi. fa. 
of Wiley, Parish & Co. to be set aside as absolutely null and 
void, and the money in the hands of Sheriff to be paid to the 
ji. fa. in favor of C. & G. H. Kelsey & Halstead, and other 
judgment creditors, according to priority. 














374 SUPREME COURT OF GEORGIA. 





Kelseys & Halstead et al. vs. Wiley, Parish & Co. 








To this decision exception was taken, and the same was re- 
versed by the Supreme Court, August Term, 1850, at Decatur. 

At April Term, 1851, of Houston Superior Court, counsel 
for Wiley, Parish & Co. moved a rue ni si. against the Sheriff, 
to pay over the money in his hands to the fi. fa. in their favor, 
when counsel for C. & G. H. Kelsey & Halstead; Stoddard, 
Miller & Co.; Hamilton, Houston & Co.; Wright, Murphree 
and John Martin, judgment creditors of T. & S. Williams, made 
out and tendered an issue upon the said rule, and moved the 
Court to set aside the ji. fa. and the order and judgment of the 
Court passed at the October Term, 1846, authorizing said fi. 
fa. to be issued and cancelled, and annulled the original fi. fa. 
which was issued from the judgment between the said parties, 
at the April Term, 1839, upon the grounds, 

1st. Because said order and judgment was fraudulently ob- 
tained ; the said G. H. Kelsey & Halstead, and other judgment 
creditors of T. H. Williams, were not parties to said order and 
judgment, and the Court was fraudulently deceived and induced 
to pass said order and judgment by false representations by the 
parties thereto ; that the original fi. 7a. which was issued from the 
judgment between the parties in 1839, was issued by mistake, for 
$753 96 cts, instead of $1753 96 cts. principal, called for by 
said judgment, and also said original ji. a. contained entries 
by the proper officer, whereby it was saved from the operation of 
the Dormant Judgment Act; and that the same, together with 
the judgment from which it issued, was not dormant ; when, in 
fact, said original fi. fa. was correctly issued for the sum of 
$1753 96 cts. and the said original fi. fa. did not contain en- 
tries by the proper officer, as required by the Dormant Judgment 
Act, and the same together with the judgment from which it 
issued, was dormant at that time. By means of which fraudu- 
lent and false representations and pretences, said Court was de- 
ceived and induced to pass said judgment, prejudicial to the 
rights of said C. & G. H. Kelsey & Halstead and others. 

2d. Because the parties plaintiff and defendant to the judg- 
ment passed in 1846, in fraud of the rights of Kelsey & Hal- 
stead and others, colluded together for the defendants to consent 
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that said order should be passed by the Court, knowing that said 
original fi. fa. was correctly issued, and did not contain entries 
by the proper officer, but was dormant, and that said junior 
creditors were entitled to a legal preference. 

3d. Because the Court had no jurisdiction or authority to 
pass said order and judgment, requiring and authorizing the late 
Sheriff, George W. Duncan, who was there and then out of 
office, to enter upon said fi. fa. so to be issued, any levy or 
payments which may have been made or received upon said 
ji. fa. so fraudulently and falsely represented as having been 
‘erroneously issued ; and that the said Duncan did falsely and 
fraudulently enter upon said fi. fa. levies and payments which 
were not upon the said original fi. fa. 

4th. Because the original judgment between the parties, ob- 
tained in 1839, was dormant under the Act in such cases made 
and provided, at the time said order of 1846 was passed, and 
therefore, said order was improperly granted, and in fraud of the 
rights of said junior judgment creditors, who were not, and 
could not be heard upon its passage on the trial of the issue, 
which, by agreement of counsel, was submitted to the Court. 
Counsel for C. & G. H. Kelsey & Halstead and others, offered 
to introduce evidence in support of the several grounds taken in 
their motion, which was objected to by counsel for Wiley, Par- 
ish & Co. The Court sustained the objection and rejected the 
evidence, upon the ground that the question made had been 
adjudicated by the Supreme Court at Decatur, August Term, 
1850. 

Whereupon counsel for Kelseys & Halstead and others, ex- 
cepted. 


Kitten, for plaintiff in error. 
Powers and Wuirt te, for defendant. 


By the Court—Warner, J. delivering the opinion. 
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[1.] The main question made in this case is, whether the 
Court below erred in directing that the points made at the last 
term of that Court, for its decision and judgment were the same 
which had been made before it at a previous term, and brought 
before this Court on a writ of error, in the case of Wiley, Parish 
& Co. vs. Kelseys & Halstead et al. 9 Geo. R. 117. The Court 
below was of the opinion, that the questions made at the last 
term of that Court, were evidentially the same as those adjudi- 
cated by this Court between the same parties, in the case above 
referred to, and so ruled—holding that that Court, to use its own 
language, was “in vinculis” with regard to the questions then 
made before it by the plaintiffs inerror. ‘To determine this ques- 
tion, we must examine the facts, asthe same appeared in the record 
before us at Decatur, August Term, 1850, and as the same appear 
in the record now before us. The facts of the case, as the same ap- 
peared in the record before us on the former occasion were, that at 
the October Term of Houston Superior Court, in the year 1846, a 
judgment was rendered by that Court, in which it was “ order- 
ed and adjudged by the Court, upon the evidence of the plaintiff’s 
counsel and an inspectivn of the record, that the Clerk had issued 
an execution upon a judgment rendered in favor of L. M. Wiley, 
Parish & Co. vs. T. & S Williams, through mistake, for the sum 
of $753 95, instead of the sum of $1753 95: and it is further 
ordered and adjudged by the Court, that the execution so erron- 
eously issued be, and the same is hereby cancelled and annulled, 
and that the Clerk forthwith issue a fi. fa. for the correct 
amount of the judgment, nunc pro tunc; and also, that the late 
Sheriff, George M. Duncan, do enter upon said fi. fa. so to be 
issued, any levy or payment which may have been made or received 
upon the execution erroneously issued, as aforesaid.” In pursuance 
of this judgment of the Court, it appeared that the new fi. fa. 
issued, and that George M. Duncan, the then late Sheriff, made 
several entries thereon, which had previously been made on the 
ji. fa. erroneously issued, so as to make the entries on the new 
fi. fa. correspond with those made on the fi. fa. which had 
been issued through mistake for the wrong amount, the last of 
which is dated January, 1840. It also appeared, that this new 
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ji. fu. had been proceeding to collect money out of the defend- 
ants for some years after it had issued, and had once been be- 
fore this Court, when it was held not to have been a dormant 
Si. fa. 

This judgment of the Court upon which this new fi. fa. was 
based, remained in full force, wnreversed and unimpeached, when 
at April Term, 1850, of Houston Superior Court, a motion was 
made to set aside this new fi. fa. issued under the authority of 
that judgment, upon the following grounds : 

“1st. Because said fi. fa. bears date the 28th day of Octo- 
ber, 1846, more than seven years after the signing of the judg- 
ment from which it issued; that it is attested by Angus M. D. 
King, as Judge, who was not at that time Judge, and signed by 
J. Jordan, as Clerk, who was not at that time Clerk of this 
Court.” 

“2d. Because said fi. fa. is not an alias fi. fa. and con- 
tains entries prior to its date—the original fi. fa. having been 
by order of Court set aside, cancelled and annulled, by order of 
this Court.” 

“3d. Because the judgment from which said fi. fa. purports 
to have issued, was dormant, said fi. fa. not having issued 
within seven years from the time of signing said judgment.” 

“4th. Because the judgment from which said fi. fa. was is- 
sued, is, and was dormant before the said fi. fa. was issued— 
the original fi. fa. issued therefrom, not having any entry made 
thereon by the proper officer for more than seven years from the 
time it was issued.” 

“5th. Because the said original fi. fa. was not erroneously 
issued, but was correctly issued, and that the said original was 
dormant, and the said established fi. fa. was erroneously estab- 
lished, and contained entries which were not on the original 
ji. fa. and said entries were erroneously placed on the said estab- 
lished ji. fa.” It also appeared, that the Court below sustain- 
ed the motion to set aside the new fi. fa. issued under the au- 
thority of the judgment rendered in October, 1846, upon the 
grounds above stated, and declared the same to be absolutely 
null and void. This judgment of the Court below having been 

vot x 48 ; 
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brought before this Court.on a writ of error, it was reversed, on 
the ground that the yudgynent of the Supreme Court which au- 
thorized the new ji. fa. to issue, was wnreversed and could not 
be attacked or set aside, in the collatteral manner proposed. 
Now, by an examination of the first, second, third, fourth and 
fifth grounds taken to set aside the new (fi. fa, it will be discov- 
ered that not one word is said about attacking the judgment of 
1846, for fraud. Every ground taken in support of the motion 
is an attack upon the fi. fu. issuéd under the authority of the 
judgment of October, 1846. . 

The motion on the trial of that case in the Court below, was not 
to set aside the judgment of the Court rendered in October, 1846, 
but the motion was to set aside the ji. ,fa. baséd upon, and sup- 
ported by that judgment, which this Court ruled could not be done, 
so long as the judgment remained unreversed and unimpeached, 
for the reason stated. To have set aside the ff. fa. which was 
based upon and issued under the authority of the judgment of 
October, 1846, upon the grounds taken for that purpose; would 
have been in effect, to have declared that judgment void and a 
nullity, without any attempt ever having been made to reverse it 
for error, or to wnpeach it for fraud.. So, long as the. judgment 
maintains its ground as a valid subsisting judgment, the process 
which was issued in pursuance of its authority will be maintain- 
ed, notwithstanding such judgment may have been erroneous. 
6 Peters’ R. 8. 

The attempt made on the former trial in the Court below (as 
the grounds taken clearly show) was, to attack the fi. fa. and 
in that collateral manner, to destroy the legal effect and opera- 
tion of the judgment rendered by the Court, in 1846. 

There was no attempt made then to attack the judgment of the 
Court rendered in 1846, for fraud ; there was no such ground 
taken or assumed in the record. The fifth ground assumes, 
that the new fi. fa. was erroneously established, but itis nowhere 
alleged that the judgment establishing it was fraudulent. We 
have now seen what were the facts contained in the record, 
which was before this Court at its August Term, 1850, as well 
as the jwdgmeut of this Court upon those facts. Now let us 
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proceed to examine the facts contained in the record now before 
us, as transmitted from the Court below. 

It appears from the record now before us, that the junior judg- 
ment creditors of T. & S. Williams, (to wit:) C. & G. H. Kel- 
sey & Halstead e¢ al. tendered an issue upon the Sheriff’s re- 
turn, by which they traversed and contested the might of L. M. 
Wiley, Parish & Co. to have the money in the hands of the 
Sheriff, raised from the sale of the defendant’s property, applied 
to the payment of their #. fa. and moved the Court to set said 
fi. fa. aside, and the order and judgment of the Court, passed 
at the October Term, 1846, authorizing said fi. fa. to be issued, 
and cancelling and annulling the original fi. fa. which was issued 

Srom the judgment between said parties, at the April Term, 1839, of 
said Superior Court, upon the following grounds : 

“1st. Because said order and judgment, passed in October, 
1846, authorizing said fi. fu. to be issued, was fraudulently 
obtained, and that the Court was fraudulently deceived, and in- 
duced to pass said judgment by false representations by the par- 
ties thereto ; that the original execution which was issued from 
the judgment between the parties in 1839, was issued by mis- 
take, for $753 96 cts. principal, called for by said judgment, and 
also, that the said original fi. fa. contained entries by the proper 
officer, whereby it was saved from the operation of the Dormant 
Judgment Act, and that the same, together with the judgment 
from which it issued, was not dormant, when in fact, said origi- 
nal was correctly issued for the sum of $1753 96 cts. principal, 
as called for by said judgment, and the said original fi. fa. did 
not contain entries by the proper officer, as required by the 
Dormant Judgment Act; and the same, together with the judg- 
ment from which it issued, was dormant at thattime. By means 
of which fraudulent and false representations and pretences, said 
Court was deccived and induced to pass said judgment prejudi- 
cial to the rights of said C. & G. H. Kelsey & Halstead, and 
the other junior creditors aforesaid.” 

“2d. Because the parties plaintiff and defendant to said judg- 
ment, passed in 1846, in fraud of the rights of the said C. & G. 
H. Kelsey & Halstead, and the other junior judgment creditors, 
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colluded together for the defendants to consent that said order should 
be passed by the Court, knowing that said original fi. fa. was cor- 
rectly issued, and did not contain entries by the proper officers, 
but was dormant, and that said junior creditors were entitled to 
a legal preference.” ‘There are other allegations and specifica- 
tions taken in the motion to set aside the judgment, but being 
embraced in such a multitude of words, we have omitted them. 
We have, however, extracted enough from the record, to demon 
strate that the motion made in the Court below, was not only to 
set aside the fi. fa. but to set aside the judgment of the Court 
upon which it is founded, on the ground of the several allega- 
tions and specifications of fraud, mentioned in the issue tendered 
for that purpose. In Williams vs. Martin, (7 Geo. R. 381,) this 
Court held, that when a judgment, in an issue formed, comes in 
conflict with the rights or interests of third persons, not parties, 
or previous to such judgment, they may aver against it, may 
impeach it for fraud, and prove the fraud. The parties represent- 
ing the junior judgment creditors, offered to prove the several 
allegations of fraud made in the issue tendered, in regard to the 
judgment obtained in October, 1846, but the Court rejected the 
evidence, on the ground that it was “in vinculis;” that the judg- 
ment of this Court rendered at Decatur, in August, 1850, bound 
that Court to reject the evidence of the alleged fraud, in obtain- 
ing the judgment of 1846. The Court below, in alluding to 
the judgment of this Court on the former occasion, touching this 
question held, “that the judgment of the Supreme Court over- 
rules the present mode of attack, for if the judgment was then 
assailed collaterally, this is also a collateral attack ; the modes of 
assault then, and now, are the same.” We have been unable to 
discover the binding force of the judgment of this Court in that 
case, as applicable to the state of facts in this case. We have 
shown by the record of the case before us on the former occa- 
sion, that there was no motion made to set aside the judgment of 
October, 1846, or to impeach it in any way whatever for fraud, or 
other thing--that the attempt then made, was to set aside the fi. fa. 
issuing upon that judgment, and thus indirectly, or collaterally, 
destroy its legal effect and operation, which we then held, and 
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now hold, could not be done. But is the modeof attack on the 
judgment of 1846 now made, the same as made on the former 
trial? The junior creditors now make a direct attack upon that 
judgment, and move the Court to set it aside for fraud, and 
tender an issue in which the several allegations of fraud are 
specified. 

If the junior creditors desire to get the fi. fa. issued in pur- 
suance of the judgment of 1846, out of their way, they must first 
remove the foundation upon which it rests, which they are now 
attempting for the first timeto do. On the former occasion, they 
made an attack on the ji. fa. but did not attack the judgment. 
On the former trial, the junior creditors attempted to set aside 
the fi. fa.issued in pursuance of the judgment of the Court, in 
October, 1846, on motion, and in that indirect or collateral man- 
ner, sought to attack and destroy the legal force and effect of 
that judgment ; for, if that judgment was good for anything, it 
was good and effectual to maintain the validity of the fi. fa. 
which had been issuedin pursuance of it. If it could not do that, 
then, for all legal purposes, it was a nullity, and to have set aside 
the fi. fa. on motion, would have been in effect, so to have 
declared, without any direct proceeding whatever, to impeach or 
set aside such judgment. 

The facts as contained in the record on the former trial, most 
clearly show, in our judgment, that then there was an attempt 
on the part of the junior creditors to set aside the fi. fa. 
issued in pursuance of the judgment of 1846, and in that indi- 
rect and collateral manner, destroy the legal force and effect of 
that judgment; whereas, the facts, as contained in the record 
now before us, conclusively show that the junior creditors, instead 
of attempting to set aside the ji. fa. alone, made a motion to 
set aside the judgment of 1846 for fraud, and make a direct 
attack upon it, by tendering an issue for that purpose. On the 
former trial, the junior creditors attacked the judgment of 1846 
indirectly and collaterally, by attacking the fi. fa. which issued 
in pursuance of it. On the last trial, they attacked the judgment 
of 1846, directly, by alleging it was fraudulently obtained, and 
offered to prove it; and that constitutes the difference between 
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the two cases. In the one case we held, it was not competent 
for the junior creditors to attack the judgment of 1846 collaterally, 
by attacking the fi. fa. which issued in pursuance of it. In the 
other, we hold, that it is competent for the junior creditors to 
attack the judgment of 1846 directly for fraud in obtaining it, 
as alleged in the issue tendered, and to prove the fraud, if they can 
do so, on the trial of the issue. 

[2.] The Court below appears to have been impressed with 
the idea, that that Court in 1846 had no jurisdiction to adjudicate 
the question in regard to the entries directed to be made by the 
then late Sheriff, George M. Duncan, on the new ji. fa. direct- 
ed to be issued by the judgment rendered in 1846. The Supe- 
rior Court is a Court of genera! jurisdiction, and the rule is, as 
stated by this Court in Grier vs. McLendon, (7 Geo. R. 364,) 
that nothing shall be intended to be out of the jurisdiction of a 
Superior Court of general jurisdiction, but that which specially 
appears to be so. Had notthe Superior Court in 1846, jurisdic- 
tion of the subject matter of the judgment? Most clearly so, in 
our judgment. What is the fair and reasonable interpretation 
to be given to that judgment, according to the rule above stated, 
in respect to the entries directed to be made on the new fi. fa. 2 
The Court by its judgment, ordered anew fi. fa. to issue in 
the place of an old one which had been issued for the wrong 
amount, nunc pro tunc, and also directed, “that the late Sheriff, 
George M. Duncan, do enter upon said fi. fa. so to be issued, 
any levy or payment which may have been made or received 
upon the execution, erroneously issued as aforesaid.” Now, we 
are bound to presume that the Court in 1846, did not act in 
reference to the questions then before it, without evidence ; but on 
the contrary, we are bound to presume in favor of the judgment, 
that there was evidence before the Court that there were entries 
made on the old fi. fa. hy George M. Duncan, the then late 
Sheriff; and for the purpose of having the same entries made 
on the new ji. fa. which were made on the old one, the testi- 
mony of George M. Duncan. was resorted to, for the purpose of 
ascertaining the true state of tMe.facts, inasmuch as the law re- 
quires Sheriffs to keep an execution’ docket. We are bound to 
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presume, in support of the judgment, that the Court was satisfied, 
fromthe evidence before it, that, entries had: been made on the 
old f. fa. by the then late Sheriff, George M. Dungan, because the 
Court orders the same entries. to be-made- ‘om the: new fi. fa. 
not by George M. Duncan as Sheriff at that ‘tige, but for him to 
make just such entries on the new fi. fa. as he had made.om.the 
old one, while he was Sheriff, nunc pro tunc ; the Court. first bemg 
satisfied from the evidence before it, that the entriesor to 
be made by Duncan, were the proper entries,, ascertamed by 
reference to his execution docket, or to his entries on the origi- 
nal fi. fa. That we cannot presume that the Superior Court in 
1846, awarded a judgment in reference to the entries to be made 
on the new fi. fa. without satisfactory evidence before it, we 
think is very clear. It having been established, then, to the 
satisfaction of the Court in 1846, (as we are bound to presume,) 
that there had been levies and other entries made on the origi- 
nal fi. fa. previous to that time, by George M. Duncan, while 
acting as Sheriff, the Court orders that the same entries shall be 
made by him on the new ji. fa. then ordered to be issued, as 
had been made by him while Sheriff, onthe old fi. fa. nunc pro 
tunc. The entries on the new fi. fa. derive all their legal force 
and effect from the judgment of the Court, ordering the‘new fi. 
fa. to be issued—not from the fact that George M. Duncan, the: 
late Sheriff, made the entries thereon in 1846; for he was only 
the instrument, acting under the authority of the Court. If the 
Court had selected any other individual to have made the en- 
tries on the new ji. fa. which had been proved to have been 
made on the old one by George M. Duncan, as Sheriff, while 
acting im that capacity, the entries would have been of equal va~ 
lidity. The fair and reasonable presumption:in favor of the ac- 
tion of the Court in 1846 then, is, that George M: Duncan, hav- 
ing been Sheriff at the time the entries were made on the old: 
Ji. fa. he was called as a witness to prove what those entries 
were, either from his execution docket, or from the old fi. fa. 
as it then appeared in the Court, or from his best recollection ; and 
the Court being satisfied with his evidence in regard to that 
point, ordered him to make the same entries on the new J. 
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fa. as had been made by him on the old one, nunc pro tunc. 
The Superior Court, in 1846, not only had jurisdiction of the 
question then before it, but we are bound to presume, and do 
presume, that it exercised its jurisdiction in awarding the judg- 
ment in relation to the new ji. fa. and the entries thereon, upon 
sufficient evidence to have authorized that judgment; and until 
it shall be reversed, or impeached for fraud, it is conclusive as to 
the subject matter which it purports to decide. 
Let the judgment of the Court below be reversed. 





No. 53.—Marruew Crensnaw, plaintiff in error, vs. Israrn 
Moore, defendant in error. 


[1.] In an action of trespass for taking away personal property, if the plain- 
tiff has the absolute or general property of the thing upon which the 
trespass is alleged to have been committed, it is not necessary for him to 
prove that he was in possession at the time of the trespass. 


[2.] A count in trover cannot be joined with a count in trespass. 


Trespass, in Troup Superior Court. Tried before Judge 
Hix, May Term, 1851. 


This was an action of trespass, brought by the plaintiff in 
error against the defendant in error, for the recovery of dam- 
ages. ‘The declaration alleges that the defendant entered, on 
the thirteenth day of October, eighteen hundred and forty-nine, 
into a certain field of the plaintiff, and took out or off of the said 
field about four thousand pounds of seed cotton, of defendant’s, 
of the value of $160 00. 

The defendant pleaded specially, that the cotton mentioned 
in plaintiff’s declaration, belonged to defendant, under a con- 
tract with one Dingler, who rented from defendant in the year 
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1849, by which defendant was to advance provisions and other 
necessaries to Dingler, for the purpose of enabling him to make 
a crop, with the understanding that all the corn and cotton 
made by Dingler, was to belong to the defendant, until he was 
fully reimbursed for all the advancements which he made to 
Dingler to enable him to make the crop. 

On the trial, plaintiff introduced Wingfield S. Tyson, who swore 
that he was the acting Constable for the 735th District G. M. Troup 
County ; that he levied a fi. fa. in favor of Walton Whitaker, 
against John T. Dingler, on seven acres of corn and seven acres 
of cotton, in the field, as the property of Dingler, on the 17th 
Sept. 1849; that he advertised in terms of the law, and gave 
the defendant, Moore, notice in writing, of said levy, on the day 
it was made; that at the sale, the plaintiff, Crenshaw, became 
the purchaser of the seven acres of cotton, at the price of $25 
05 cents ; that he (Tyson,) put Crenshaw in possession of the 
same after the sale, by going with him into the cotton field and 
saying to him, here is the crop, take it—and no one objected 
thereto; that defendant, Moore, on the Monday after, offered 
Crenshaw five dollars for his bargain, which defendant refused 
to take, but said that he would take $100 00 for his bargain, 
which Moore refused to give. Other testimony was introduced 
by the plaintiff. When he closed, counsel for defendant moved 
for a non-suit, upon the ground that the plaintiff failed to prove 
possession in himself, of the property upon which the trespass 
was alleged to have been committed. 

When counsel for the plaintiff moved the Court to amend the 
declaration, by adding a count in trover. 

The Court refused the amendment, and sustained the motion 
for a non-suit, and counsel for plaintiff excepted. 


B. M. Wixxes, for plaintiff in error, submitted, 


1st. Trespass may be maintained in this cause. See (Wole 
1st) 1st vol. Chitty on Pleading, 8th American from the 6th Lon- 
don edition, top page 127, 175 and 6, (note 2.) 3rd vol. Starkie 
on Evidence, 1437. 10 Wend. R. 324. 18, Johns. R. 257. 
vor x 49 
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2d vol. Rice's Digest, 313. 2d vol. Bouvier’s Law Dictionary, 
579 and 80. st Sand. 84. Sedgwick on the Measure of Dam- 
ages, page 49. 

2d. A party may recover, in trespass either upon an actual 
or constructive possession of the property upon which the tres- 
pass is alleged to have been committed. See 1st vol. Chitty’s 
Practice, pages 91, ’2, °3, and 137,’8. 5 Bar. and Ald. 918. 
2 Sand. R. 47. 1. Term R. 480. 7 Term R. 12, and see 
Prince’s Digest, 451, 476. Hilliard on Sales, 121, ’2, °3, and 
note on 177, as to lien. 

3d. Trover and trespass are concurrent remedies, and may 
be joined together in the same action. See 1st vol. Chitty on 
Pleading, top page, 139,161. 1B. & C.146. 2D. & R. 256. 





But & Terre, for defendant in error. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] After the evidence in this cause had been submitted to 
the Jury on both sides, the defendant below moved the Court to 
non-suit the plaintiff, upon the ground that he had failed to 
prove possession of the property upon which the trespass was 
alleged to have been committed. ‘The motion was granted, and 
the bill of exceptions claims, that the Court erred in awarding 
the non-suit, “upon the single ground that no evidence of pos- 
session was shown by and on the part of the plaintiff, in the trial 
of the cause.” It would seem that the non-suit was ordered 
because there was no evidence of possession; so reads the bill 
certified by the presiding Judge. If that were true, the judg- 
ment granting the non-suit, would be erroneous beyond ques- 
tion, for there was evidence of posssssion. After the plaintiff 
in error had bought the crop, (the constable Tyson testifies,) he 
went with the witness into the field, and witness said to him, 
“here is the crop, take it.’ This is evidence of possession ; 
but I do not believe that this is the truth of the matter, and 
conclude that the Court non-suited the plaintiff below, upon the 
ground that he had failed to prove possession ; that is, had not 
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proven such a possession as would, in the opinion of the Court, 
sustain the action. The motion for a non-suit goes upon that 
ground expressly. The naked question then is, was there such 
possession proven as the law requires in such a case? » I remark 
first, that this ‘was not a case where the plaintiff relied upon pos- 
session alone to sustain his action ; he relied also upon an abso- 
lute property in the crop of cotton upon which the trespass was 
alleged. What are the facts? One Dingler rented the land of 
the defendant in error, (Moore,) and made upon it a crop of 
cotton, which had partly matured and was standing in the field. 
Dingler was indebted to Whitaker by execution, which was 
levied upon the crop, and the crop duly brought to sale. At 
the sale, the plaintiff in error, Crenshaw, bought the growing 
crop of cotton; the judgment under which it was sold bears 
date 17th March, 1849, the same year that the crop was made; 
it was separately levied upon, and before the levy (it is in evi- 
dence) the defendant in execution had left the State and gone 
to Alabama, and at the time of the levy his family also had left, 
The levy and sale therefore of this crop, although not fully ma- 
tured was legal. Our Act prohibits the sale of an immature 
crop, but in cases where the debtor absconds or removes from 
the County or State. The Statute authorizes the sale, if the 
debtor absconds or removes before the crop has matured. 
(Cobb’s New Digest, 514.) Being a purchaser at a lawful judi- 
cial sale, under an unimpeached subsisting judgment, the plain- 
tiff in error acquired the title of the defendant in execution. If, 
resting upon such a title, it was necessary at all to prove pos- 
session, what kind of possession was necessary to be proven? 
If actual, then I am not sure but that when the officer of the 
law, whose right and duty it was to deliver possession, went 
with the plaintiff in error into the field, and there to him, in 
form of words made tradition, telling him, here is the crop, take 
tt; actual possession was in the plaintiff in error. It was all 
the possession which he could give of the growing crop, and for 
the time that the purchaser was there, he was in fact in posses- 
sion. Having once taken possession, his possession may be 
fairly considered as continuing up to the time when the defend- 
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ant entered; but actual possession of the property was not, in 
our opinion, necessary to sustain this action. Proof of absolute 
or general property in the plaintiff, of a chattel, without proof of 
actual possession, is sufficient; for the general property of a 
personal chattel draws to it, prima facie, a possession. The 
person who has the absolute or general property may support 
trespass, although he has never had actual possession, or 
although he has parted with the possession to a carrier, servant, 
&c., giving him only a bare authority to carry or keep, not cou- 
pled with an interest in the thing. 1 Chitty’s Plead. 167. 
Gordon vs. Harper, 7 T. R. 12. 2 Saund. 47, a. 6. d. Fisher 
vs. Young, 2 Buls. 268. Smith et al. vs. Mills, 1 T. R. 480. 
Putnam vs. Wiley, 8 Johns. R. 432. '7 Ibid, 535. 3 Day, 498. 
11 Johns. R. 285. 3 Day, 272. 16 East, 33. 8 T. R. 72. 
Com. Dig. Tres. B.4. 7D. & R. 106,8.C. 4B. & C. 652. 

It is furthermore in evidence in this case, that the defendant, 
Moore, recognised both the title of the plaintiff and his right of 
possession, by putting in a claim to the money raised by the 
sale of the cotton, and by offering to buy the plaintiff’s bargain. 
In defence, Moore pleaded a title to this crop of cotton by con- 
tract with Dingler, paramount to the title of the plaintiff by his 
puchase, and introduced some evidence to support it. No 
question whatever is brought to our consideration growing out 
of this defence ; we have therefore nothing to say upon that de- 
fence, except that whether it was sustained or not by the evi- 
dence, was a question for the Jury. The plaintiff proved 
enough to carry his case to the Jury; but the record makes no 
question about the title of the plaintiff, or of the defendant; it 
makes the question whether the plaintiff did shew such possession 
as would sustain his action in law, against a motion for a non- 
suit. If it was not necessary to prove possession, after proving — 
absolute property, the Court erred in non-suiting him, because 
he had not proven possession ; and upon this ground we reverse 
the judgment. 

[2.] We agree with our learned brother of the Circuit 
Bench, that this writ was not amendable by adding a count in 
trover. Trespass and case cannot be joined. They are actions 
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of distinct natures; the judgments are different—that in trespass 
being in strictness quod capiatur, and that in case quod sit in 
miserecordia. 1 Chitty Plead. 199. 1 Lord Ray. 272,’3. 2 
Saunders 117 e. note 2. Bac. Abr. title Actions in General C. 
Gould’s Plead. 214. 

Let the judgment be reversed. 





No. 54.—Wit1am Zetcier, plaintiff in error, vs. Wits B. 
Scort, administrator, &c. defendant. 


[1.] The defendant is not bound to pay up the money lent, with lawful in- 
terest thereon, in order to entitle him to read the answers of the plaintiff 
to interrogatories taken under the Act of 1847, in support of his plea of 
usury. 

[2.] In Equity, the rule requiring the payment of the principal and lawful 
interest is a condition to the relief sought, and not to the discovery. 

[8.] Although the usury could be proved by aliunde testimony, still the 
borrower is not entitled to relief, except upon the terms of paying up the 
principal and legal interest. 

[4.] Answers to interrogatories procured under the Act of 1841, when re- 
sponsive to the questions propounded, are conclusive, unless contradicted 
by two witnesses, or one witness and circumstances. 

[5.] Usury paid on a former contract may be pleaded as a‘ set-off to the ex- 
isting debt, provided it be not barred by the Statute of Limitations. 

[6.] In an action of assumpsit, for money had and received, the borrower 
can only recover the usurious gain or excess. He is entitled to no more 
by way of set-off 

(7.] In answers to interrogatories taken under the Act of 1847, the defend- 
ant cannot set up an independent contract not elicited by the questions 
asked. 

[8.] If the verdict of the Jury is contrary to the evidence and cannot be 
sustained upon any hypothesis consistent with the testimony, a new trial 
will be granted. 


Assumpsit, in Crawford Superior Court. Motion for a new 
trial. Decided by Judge Starx, February Term, 1851. 
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Plaintiff in error brought an action of assumpsit against the 
defendant in error, on a promissory note for $2498 00, dated 
in February, 1845, and due “one day after date,” on which 
note there were two credits, one for $100 00, dated 27th March, 
1846, the other for $296 25, dated 5th April, 1847. 

The defendant filed the plea of usury, and served interrogato- 
ries on the plaintiff, under the Act of 1847. 

On the trial, it appeared from the answers of the plaintiff, that 
in 1838, the plaintiff loaned to defendant’s intestate, Willis S. 
Scott, deceased, $1000 00, at 16 per cent. per annum, and took 
his note for the principal and usurious interest, due 25th De- 
cember, 1838. This note was then renewed at 16 per cent. 
and made due 25th December, 1839, for $1379 42; it was 
again renewed in 1840 and 1841. In March, 1840, plain- 
tiff loaned defendant’s intestate $2000 00, at 16 per cent. and 
took a separate note for it, due the 25th December thereafter, 
which note was renewed in 1841, at the same rate of interest. 
In June, 1840, plaintiff sold cotton to defendant’s intestate, 
amounting to $668 44 cents. 

In January, 1842, plaintiff and defendant’s intestate had a 
settlement of their affairs, when plaintiff purchased of defend- 
ant’s intestate, two negro girls, at $1300 00; this was ad- 
mitted by the parties to be an excessive price, and in conside- 
ration of this excess, it was understood and agreed and so intend- 
ed, that the contracts were and should be purged of. the usury 
in them. Defendant’s intestate also turned over to plaintiff a 
note on William B. Colbert, for $700 00, which sums of 
$1300 00 and $700 00, were applied to the extinguishment of 
the note given for the loan of $1000 00 in 1838, and the bal- 
ance of the payment credited on the notes for the $2000 loan 
and the cotton note. These notes were then consolidated, and 
a new note taken for the amount due on them, at 8 per cent. 
per annum. It was out of this note that the one sued on 
sprung. 

At August Term, 1850, the cause was tried on the appeal, 
when the Jury rendered a verdict in favor of the plaintiff, for 
$603 75 cents. 
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When plaintiff moved for a new trial, on the grounds, 

lst. Because the verdict was contrary to evidence. 

2d. Because the verdict was contrary to law. 

At the February Term, 1851, the rule ni si. was discharged 
by the Court, and counsel for plaintiff excepted. 


Hunter & Hatt, for plaintiff in error. 
Green & CuLvernouse, for defendant. 


By the Court.—Lumrxiy, J. delivering the opinion. 


Our investigation in this case, will be restricted to the single 
inquiry, whether the verdict of the Jury was contrary to evi- 
dence? In other words, whether upon any hypothesis consist- 
ent with the proof, the finding of the Jury can be sustained ? 

In order to ascertain this satisfactorily, it becomes necessary 
to settle several important points of law which stand in the way. 

[1.] What is the proper construction of the Act of 1847, au- 
thorizing discoveries at Common Law? The Act provides that 
the adverse party shall be compelled at Law to answer interroga- 
tories on his oath or affirmation, and in solemn form; and the 
answers when made and filed shall be evidence on the trial of 
the cause, “in the same manner and to the same purpose and 
extent, and upon the same condition in all respects, as if the 
same had been procured upon a bill in Chancery for discovery, 
but no further or otherwise.” JVew Digest, 465, 466. 

Under this Statute, it is contended that before the answers of 
the plaintiff to the interrogatories can be read by the defendant, 
in support of his plea of usury, he must offer to pay the principal 
and legal interest due by him—indeed, that he impliedly con- 
sents to do this, by resorting to the conscience of the adverse 
party for proof. 

We fully recognize the doctrine in Chancery, that whenever 
a borrower files his bill in Equity, to be relieved against a usu- 
rious contract, the Court refuses relief, except upon the terms of 
his paying up the principal sum due, and legal interest. It is 








392 SUPREME COURT OF GEORGIA. 





Zeigler vs. Scott. 





based upon that corner-stone principle of the Court of Chancery, 
that he who asks equity must do equity, and in that forum it is 
rigorously required in all cases, notwithstanding the law may 
have positively declared the contract void. 1 Fon. 6. 1, ch. 
1, §3. (2.) 5 Johns. Ch. Rep. 137. 4 Band. 415. 

[2.] It will be observed, however, that this exaction is only 
made where relief is sought from the illicit contract, and that it 
is made, whether the applicant had or had not the benefit of his 
adversary’s answer. 

[3.] For, although he could prove the usury, by aliunde testi- 
mony, and without a discovery from the lender, still he is not 
entitled to relief, except upon the terms stated. It is a’ misap- 
prehension, therefore, to suppose that the condition of paying up 
the money lent with lawful interest, was a reward to the lender 
for making the discovery. It was a condition to the relief 
sought, and not to the discovery. See Bovauquet vs. Dashwood, 
Cas. Temp. Talbot, 38. Brownsund vs. Edwards, 2 Ves. jun. 243, 
249. Scott vs. Nesbitt, 14 Wes. 442. Fanning vs. Dunham, 5 
Johns. Ch. Rep. 122. 

We take the Act according to its obvious and literal mean- 
ing ; and the Legislature, neither in this Statute nor that passed 
previously, in 1842, (Vew Digest, 601,) compelling the plaintiff to 
discover usury on oath, having made the payment of the money 
lent with lawful interest, a condition to the reading of the evi- 
dence, we do not feel at liberty to superadd it. 

It will be readily perceived how much the result in this case, 
depends upon our opinion upon this point. 

[4.] One of the main issues in this controversy is, whether the 
first note of $1000, with the usurious interest thereon, entered 
into and constituted a part of the consideration of the note sued 
on? The question is distinctly and repeatedly asked in the 
interrogatories, and as fully and explicitly answered in the neg- 
ative. Zeigler swears that this first loan, with the interest there- 
on, was paid off and discharged in January, 1842, by the two 
negroes sold to him by Scott, and the note which he let him 
have on Colbert; and that the first note had no connexion what- 
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ever with that which is the foundation of the present action, and 
there is not a particle of proof contradicting this statement. 

Now the Statute declares, that the answers to the interroga- 
tories are to be evidence “to the same extent in all respects as 
if the same had been procured upon a bill in Chancery for dis- 
covery.” But an answer in Equity is conclusive, when respon- 
sive to the bill, unless contradicted by two witnesses or one 
witness and circumstances. 

If, then, the Jury arrived at the result which they did, by 
adding this first debt of $1000 to the last loan of $2000, and 
deducting from the aggregate the $2000 paid in property and 
paper, and the $396 credited on the last note of $2498—and 
such is not unlikely the fact—then the verdict is contrary to 
the evidence and ought to be set aside; for the Jury had no 
right to assume, in face of the proof, that any portion of the 
$1000 note was left unextinguished, by the settlement between 
the parties, in January, 1842. 

With these principles adjusted, how stands the case? The 
plaintiff lent the defendant $1000 in 1838, which compounded 
annually, at 16 per cent. amounted to $1863 77, in January, 
1842, the date of the settlement. ‘The payment of two thou- 
sand dollars, made at that time, discharged this debt, and left a 
balance of $136 23, to go to the $2000 loaned in March, 1840. 
This balance, and the $396 endorsed upon the note in suit, 
is all, according to the proof, that should be deducted from the 
$2000 in the way of payments. It is true that the plaintiff ad- 
mits that in addition to these, some small sums were received, 
the amount of which he cannot recollect, and they may be well . 
set off by the blacksmith’s work done by him for the defendant ; 
add the two items together, then, of $396 and $136 23, making 
$532 23, and subtract the aggregate from the $2000, and the 
verdict should have been for $1467 73, instead of $630 75. 

[5.] But the defendant pleaded, among other things, as a set- 
off to the plaintiff’s demand, the usury paid on the first note, 
which amounted, as we have seen, to $431 88}. Whether 
the Statute of Limitations was replied to this plea, the record 
does not disclose. The final payment of usury on the first note 

vot x 50 











394 SUPREME COURT OF GEORGIA. 





Zeigler vs. Scott. 





was made in January, 1842, and the action was not brought 
until January, 1849, just seven years thereafter. 

This affords another striking illustration of the defect in our 
Judiciary Act, which sends parties to the Jury upon the written 
declaration and: answer, all the subsequent pleadings being con- 
ducted orally. But take the most favorable view of the case for 
the defendant, namely, that the Statute was not replied in bar 
of the set-off, for usurious payments, and grant that the Jury 
allowed the full amount of the usury paid, $631 883, still the 
verdict should have been for $1035 844; and in all these esti- 
mates, I have assumed that the Colbert note amounted to $700, 
as testified to by Colbert himself, and not $600, as stated by the 
plaintiff in his answers. 

Of course, I only allow the defendant to recover back, in his 
plea of set-off, the usurious gain; for it is well settled, both in 
England and in this country, that if a borrower pays up the 
amount of his usurious debt to the lender, and afterwards 
sues to recover it back, in an action for money had and received, 
he can only recover the usurious excess, since ex equo et lino, 
he ought not to recover back the money really advanced, and 
the legal interest thereon. 1 7. R.153. Douglass, 697, in notes. 
2 Johns. Ch. R. 191. 5 Johns. Ch. R. 146. 6 Johns. Ch. R. 
95. 1 Leigh, 147. 

['7.] In answer to the 3d interrogatory, the plaintiff sets up 
an agreement or understanding, between the defendant and him- 
self, to the effect that the excess of $200 in the price which he 
claims to have paid for the two negroes, was to extinguish all 
- the usury which he had extorted. But this portion of the an- 
swer is not elicited by the question propounded, and as the 
Act of 1847 only allows the answer to be evidence “ to the 
same extent as if obtained in Chancery, but no further or other- 
wise,” we hold that it was inadmissible for the purpose of set- 
ting up this independent contract. 

In addition to the two sums of $1000 and $2000 loaned to 
the defendant, the plaintiff let him have cotton on the 11th of 
June, 1840, valued at $668 44, which the plaintiff contends is 
still unpaid, and made up a part of the present large note; bunt 
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we think the Jury were warranted in finding that this indebted- 
ness was totally extinguished. The plaintiff, among other things, 
was asked if he ever loaned the defendant any cotton? He 
denied expressly that he ever did. The defendant, on the trial, 
tendered in evidence a paper given by his intestate to Zeigler, 
on the same day on which the cotton note was dated, wherein 
Scott promised on or before the 1st day of December next 
thereafter, to deliver to plaintiff in Macon, 8,355 pounds of 
ginned cotton for value received of him, and upon the back of 
this receipt was an acknowledgement by the plaintiff, dated 4th 
February, (the year left blank,) that he had received 8000 lbs. 
of cotton. This writing, as well as the note, having been found 
in the possession of Scott, shows that he had discharged them 
both; and taking all the circumstances together, particularly 
the denial of the plaintiff that he had ever loaned Scott any cot- 
ton, we think that the Jury had a right to infer that this cotton 
constituted the consideration of the note, and that when it was 
delivered in Macon, the note as well as the receipt, were extin- 
guished ; that they both related to one and the same transac- 
tion. 

[8.] Under the views which we have presented of the case, 
both upon the law and the facts, justice would seem to require 
that it should be remanded for anotherhearing. Accordingly, it 
is so ordered. 











No. 55.—Bonp, Murvocx and: others, plaintiffs in error, vs. 
Ws. G. Lirtte, defendant in error. 


[1.] Where a bill of peace was filed for the purposeof restraining a de- 
fendant from prosecuting his action of ejectment for the recovery of a tract 
of land: Held, that the principle upon which Courts of Equity interfere 
and grant relief in such cases, is to suppress useless litigation ; to prevent 
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multiplicity of suits ; to restrain oppressive litigation, and to prevent irre- 
parable mischief. 


[2.] Held, also, that a Court of Equity willnot interfere in such cases until 
the complainant's right has been satisfactorily established at Law, nor in 
a doubtful case. 


In Equity, in Crawford Superior Court. Decided by Judge 
Srark, February Term, 1851. 


This was a bill of peace, filed to quiet litigation. 

The bill charged, that an execution in favor of John D. Winn, 
issued from a judgment recorded in 1841, was levied upon a lot 
of land in Crawford County; a claim was interposed to said 
land by the defendant in error, returnable to the February Term, \ 
1842, of Crawford Superior Court. After having been contin- 
ued from term to term and placed upon the appeal by consent, 
at the February Term, 1844, this claim was withdrawn. The 
land was sold on the first Tuesday in April, 1844, and Bond and 
Murdock became the purchasers. Murdock and Ewell Webb 
took a transfer of the fi. fa. of John D. Winn, alleging that 
they paid a valuable consideration therefor. 

The bill alleges that there was. a previous sale of the land 
(pending the claim, under a i. fa. against Thomas Little,) 
when Ewell Webb became the purchaser, and after obtaining 
the Sheriff’s title thereto, conveyed one-half of said Jot of land 
to Bond and Murdock, by quit-claim deed. After the first 
Sheriff ’s sale, Thomas Little, who was in possession, attorned 
to Webb by a written agreement. 

The bill alleges that an action of ejectment in favor of Wm. 
G. Little against Thomas Little, tenant in possession, was 
brought to the August Term, 1843, of Crawford Superior Court. 
This case was put on the appeal by consent, and at August 
Term, 1845, a verdict was rendered in favor of the defendants 
in ejectment. At the February Term, 1846, Wm. G. Little 
commenced another action of ejectment, and at August Term, 
1846, a verdict was rendered in favor of the plaintiff, from which 

.an appeal was taken out on the appeal. At the February Term, 
1848, said case came on for trial before a special Jury, and after 
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each party had produced and submitted his evidence, William 
G. Little dismissed his said action. 

The bill alleges that at the August Term, 1849, William G. 
Little commencea another action of ejectment for the recovery 
of said land. 

The bill prays for an injunction to restrain the action of eject- 
ment, and to quiet the plaintiffs in error in their possession of 
the premises, and from further litigation and expense in rela- 
tion to the land. 

Judge Stark sanctioned the bill and granted the injunction. 

The defendant in his answer, states that Thomas Little entered 
into the possession of the said lot of land, in 1833, as the tenant 
of defendant, and as such tenant, held possession of the same 
until the Sheriff’s sale in 1844; that he withdrew the claim in- 
terposed by him, because he was advised that under the judg- 
ment of the Court (excluding a deed from one John B. Adair 
to himself) he would be precluded from any further assertion of 
his right. He states that he paid Adair a valuable consideration 
for the land, and believed that the deed. executed by Adair to 
him, was a valid deed. The answer admits that Bond, Mur- 
dock and Webb, bought the land as charged in the bill, but with 
notice, which was publicly given by the agent of defendant. 
The answer charges that the attornment of Thomas Little to 
Webb, was without the knowledge and consent of defendant. 

The answer admits the bringing of the action of ejectment, 
and that the first was alleged by the filing of a bill by the plain- 
tiffs in error, and the defendant was unprepared to try the case 
by the sudden dismissal of complainant’s bill. The answer de- 
nies that the second action was brought to harass and vex the 
plaintiffs in error, and defendant charges that at the August 
Term, 1846, a verdict was rendered in his favor by a petit Jury. 
A second bill was filed in 1847, which was dismissed upon the 
coming in of defendant’s answer. At the February Term, 1848, 
the plaintiffs in error repudiating their Sheriff’s deed, introduced 
one from Adair, the feoffer of defendant, by which he was wholly 
surprised, and forced to dismiss his cause, to avoid a verdict 
against him. 
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Upon the coming in of the answer, counsel for the defendant 
moved the Court to dissolve the injunction, and dismiss the bill 
for want of equity, which motion the Court sustained, and 
counsel for plaintiffs in error excepted. 


Hunter and Montrorp, for plaintiffs in error, insisted upon 
the following points and authorities : 


1st. The Court erred in ruling that the bill did not make such 
a case asentitled the complainants to relief in Equity, and in dis- 
missing the same. 2 Story’s Com. §859. 1 Mad. Ch. Pr. 232, 
3. 1 P. Williams, 671. 2 Vesey, junior, 293. 1 Vernon, 22, 
265, 287, 308. 3 Johns. Rep. 558. 2 Johns. Abr. 281. 3 
Kelly, 239. 4 Johns. Rep. 173, 497. 26 Wendell, 143. 

2d. The Court erred in ruling that the answer of the defend- 
ant had sworn off the equity in complainant’s bill, and in dis- 
solving the injunction. 

3d. That the answer of defendant places the right of plaintiff 
in ejectment on no new matter of fact or law not put in issue 
before, and if. the plaintiff has neglecled to make a proper de- 
fence, Equity will not relieve him. 1 Mad. Ch. Pr. 103, and 
authorities cited. 


S. & R. P. Hatt, for defendant in error, insisted that, 


1st. Because in cases of common injunctions, where the an- 
swer comes in, denying the merits of the bill, it is a matter of 
course to dissolve the injunction. Poor vs. Carlton, 3 Sumner. 
Eden on Injunctions, p. 145. Hoffman vs. Livingston, 1 Johns. 
C. R. 26. As to whether the answer is responsive. Eastman 
vs. McAlpin, 1 Kelly. 

2d. The bill was properly dismissed; because admitting that 
defendant’s title was originally defective, time had matured it 
into a perfect title; as to adverse possession and color of title, 
see Conyer vs. Kenan, 4 Geo. R. Tate’s executor vs. Southard, 
3 Hawks. 5 Geo. R.6. Ibid, 39. Ibid, 271. Ibid, 261. 7 
Ibid, 387. 4 Halst. 149. 
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3d. Because there had never been but two verdicts in this 
case—one for the plaintiff in ejectment, and the other for the de- 
fendant—and before a bill of peace can be sanctionedand main- 
tained in such a case, there must be several verdicts satisfa cto- 
rily establishing the defendant’s right at Law. 2 Story’s Eq. Ju- 
§859. Adams’ Eject. 316. Eden on Injunction, 414, 715, 716. 
1 P. Wm. 671,72. Earl of Darlington vs. Bowe, 1 Eden Ch. 
R. 270, 71, 972. 2 Sch. & Lef. 208, 9. 3 J. R. 595, 796, 
601, 72. 

4th. A Court of Chancery will never interfere to restrain 
such proceedings, as long as there are pertinent and material 
questions, affecting the rights of parties, undetermined at Law. 
Strother vs. Lucas, 12 Peters’ R. 410, 433. 

5th. Courts of Equity will never try legal titles; they leave 
this to Courts of Law. Moore vs. Ferrell et al. 1 Kelly, 9. 

6th. Under the rules laid down, this bill should have been 
dismissed, as there had never been the requisite number of tri- 
als at Law, satisfactorily establishing complainant’s title, and be- 
cause the answer shows that their own fraud occasioned the 
dismissal of the second action of ejectment. Eden on Inyunc- 
tion, 88. 

7th. Although the answer in this case waves objections to the 
jurisdiction of the Court, it does not take away the right and 
power to dismiss the bill. 3J. R. 596, 601, ’2. 


By the Court.—Wanyer, J. delivering the opinion. 


This is a bill filed by the complainants, praying for a perpet- 
ual injunction to restrain the defendant from the further prose- 
cution of an action of ejectment for the recovery of the posses- 
sion of a lot of land in the County of Crawford, on the ground 
that there have been repeated trials between the parties at Law, 
in which the title of the complainants to the premises in dis- 
pute, has been satisfactorily established. The Court below, on 
the coming in of the defendant’s answer, dissolved the injunc- 
tion, and dismissed the bill, for want of equity. 
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The first question which we shall consider is, that which re- 
lates to the complainants’ equity, as apparent on the face of 
their bill and exhibits attached thereto. 

This application of the complainants, is what is termed in the 
books, a bill of peace, the object of which is, to quiet fruitless 
litigation. 

On what principle do Courts of Equity interfere by injunction, 
in such cases? 

[1.] The principle on which Courts of Equity grant relief in such 
cases is to suppress useless litigation ; to prevent multiplicity of suits ; 
to restrain oppressive litigation, and to prevent irreparable mischief. 
2 Story’s Eg. 148, §853. Ibid, 153, §859. Thus, in actions of 
ejectment, which, not being conclusive, Courts of Equity will 
interfere, and after repeated trials and satisfactory determinations 
of the question of title, will grant a perpetual injunction to re- 
strain further litigation. Mitford’s Pleading, 116. However, 
Courts of Equity will not interfere in such cases, before a trial at 
Law ; nor until the right has been satisfactorily established at 
Law. 2 Story’s Eq. §859. Eldridge vs. Hill, 2 Johns. Ch. R. 
282. 

This application of the complainants is to restrain the defend- 
ant from the assertion of his right to the land in dispute, in the 
ordinary course of judicial proceedings, and the prayer of the 
bill ought not to be granted in a doubtful case. Alexander vs. 
Pendleton, 8 Cranch’s R. 462. 

[2.] The right or title of the complainants to the tract of land 
in controversy, must be shown to have been satisfactorily estab- 
lished at Law, before a Court of Equity will interfere to grant 
relief, and will not grant it in a doubtful case. According to 
these principles, let us examine the case, as made by the com- 
plainants. 

They allege, that in 1841, a levy was made upon the lot of 
land, by a judgment creditor of Thomas Little ; that a claim was 
interposed thereto by the defendant, and on the appeal trial 
thereof, after the cause had been submitted to the Jury, the de- 
fendant withdrew his claim; the execution then proceeded to 
sell the land, which was purchased by two of the complainants, 
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Bond and Murdock, at Sheriff’s sale—the other complainant, 
_ Ewell Webb, having previously purchased the same land at 
Sheriff’s sale, while the claim was pending. According to the 
record, the defendant commenced an action of ejectment against 
Thomas Little, who was the tenant in possession, in 1843, to re- 
cover possession of the land, while the aforesaid claim was pend- 
ing, and at August Term of the Court, 1845, a verdict was ren- 
dered in favor of the complainants, who had been made co-de- 
Jendants to the ejectment suit. 

In February, 1846, the defendant instituted another action of 
ejectment against the tenant in possession, to recover the lot of 
land, and at the following August Term of the Court, a trial was 
had, and a verdict rendered in favor of the plaintiff for the prem- 
ises in dispute, whereupon an appeal was taken, and on the ap- 
peal trial, after the evidence had been submitted, the plaintiff in 
that action (but now defendant) dismissed his action of eject- 
ment. The complainants allege, that the defendant instituted 
another action of ejectment to recover the possession of the lot of 
land, in August, 1849, which latter action, they seek by their bill to 
perpetually enjoin. ‘The state of the case, as made by the bill, 
between the parties, stands thus: The defendant withdrew his 
claim to the land once ; obtained one verdict in his favor on the 
trial of his right to the possession of the land, and dismissed his 
action once after the evidence had been submitted to the Jury. 
The complainants insist, that but for the withdrawal of the claim, 
the defendant would have had a verdict against him ; that they 
have obtained one verdict and would have obtained another, if the 
defendant had not dismissed his action. 

The complainants’ equity is based on the withdrawal of the 
claim by defendant; that they have obtained one verdict against 
him, and would have obtained another, if he had not dismissed 
his action, disclosing the fact at the same time, that the defend- 
ant has obtained one verdict. ‘The question arises, have the com- 
plainants shown that they ave satisfactorily established their right 
‘ to this lot of land, so as to authorize a perpetual injunction 
against the defendant? If, says Mr. Justice Story, the right has 
been satisfactorily established, it is not material what number of 
vou x 51 
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trials have taken place—whether two only, or more. 2 Slory’s 
Eq. §859. The defendant insists, that the Court will never in- 
terfere by injunction, until there have been at least two concur- 
ring verdicts establishing the right. If this position was true, and 
adopted as a uniform rule, a vexatious plaintiff, in many instan- 
ces, never could be restrained, for he would always prevent the 
two verdicts, by dismissing his action after the evidence had been 
submitted. The true rule, is that stated by Mr. Justice Story, 
and we should have held in this case, but for the fact that the 
defendant has obtained one verdict in favor of his right to the 
land, that the complainants had made on the record, a prima 
Jacie case for the interference of the Court. With that fact be- 
fore us, we cannot say that the complainants have satisfactorily 
established their right to the land, beyond doubt, and therefore, 
we will not control the exercise of the discretion of the Chan- 
cellor in dismissing their bill for want of equity. It was in- 
sisted by the counsel for the plaintiff in error, that inasmuch as 
it did not appear from any positive allegation in the bill, that a 
verdict had been rendered in favor of the plaintiff in ejectment 
in the Court below, that this Court could not look into the origi- 
nal record of that Court, attached to the complainants’ bill as an 
exhibit, for the purpose of ascertaining that fact. It is true, that 
the allegation in the bill, in relation to this feature of the case, is 
very artfully drawn, but we will not say it was so drawn for the 
purpose of concealing that fact from the observation of the Court. 
The allegation in the bill is, (after stating the commencement of 
the action of ejectment,) that “the said Ewell Webb, and Bond 
and Murdock, were regularly made parties defendant to the said 
action of ejectment, and pleaded by their counsel, issuable pleas 
thereto ; all of which will more fully appear by reference to a 
certified copy of the declaration in said cause hereunto annexed, 
marked exhibit E, and to which your orator prays reference as 
often as may be necessary ; and that proceedings were had by the 
Court in said cause, and that the same came on for trial, &c.” 
The complainants pray reference to this record of the action of eject- 
ment from the Court below, which is annexed as an exhibit, as o/- 
tenasmay be necessary. Now, in orderto ascertain what “ proceed- 
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ings” were had by the Court in said cause, it “ becomes neces- 
sary”? to refer to that record of the action of ejectment, which dis- 
closes the fact that there was a verdict found for the plaintiff in 
ejectment, who is now the defendant inthis bill. Ourattention has 
been called to the record as annexed to the complainants’ bill, 
and there the fact stares us in the face, and we are unwilling to 
shut our eyes and not see it. 
Let the judgment of the Court below be affirmed. 





No. 56.—Wm. Moopy and wife, plaintiffs in error, vs. Lewis 
Davis, defendant in error. 


[1.] The complainant moved for a continuance, showing that a commission 
had been forwarded to the State of Alabama, where it was understood the 
witness resided, and was returned unexecuted, because he had removed 
from that State; that on that account, at the next termof the Court the 
cause had been continued; that complainant had learned the Parish 
in the State of Louisiana, to which the witness had removed, but did not 
know at what place in that Parish he lived; that he had continued to 
make inquiry as to his residence, but had not since the last term taken 
out and forwarded a commission. Held, that the shewing was not suffi- 
cient. 

{2.] A witness speaking of a contract between two persons which he heard, 
said “the understanding was that Davis should pay himself out of the said 
amount, for his trouble and expense—the balance to go to his daughter 
Frances.” Held, that the evidence was admissible. 

[8.] It isthe right and duty of counsel to bring to the notice of the Court, 
all such questions of law, as he may think necessary to be determined, in 
order to secure the rights of his client ; and it is the right and duty of the 
Court to determine every principle of law, which he may think applicable 
to the case, whether suggested by counsel or discovered by his own knowl- 
edge and observation. ‘ 


In Equity, in Crawford Superior Court. Tried before Judge 
Stark, February Term, 1851. 
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The bill charges that previous to the intermarriage of the 
complainants in 1848, unfortunate difficulties, disagreements 
and disputes, had arisen between Lewis Davis, the defendant, 
(and the father of Mrs. Moody, one of the complainants,) one 
Baldwin M. Fluker, and Mrs. Moody, then Miss Davis, con- 
cerning grievous injuries and wrongs inflicted by the said Bald- 
win M. upon Mrs. Moody, the complainant; that for the pur- 
pose of effecting a compromise and adjusting the difficulties, 
and making compensation for the wrong and injury done the 
complainant, Mrs. Moody, the said Baldwin M. in 1843, turned 
over to Davis, the defendant, a negro man, named Squire, of 
the value of $600 00, together with good notes amounting in 
the aggregate to $400 00, to have and to hold the same for the 
use and benefit of Mrs. Moody, one of the complainants, and 
the said Davis then and there promised and agreed faithfully to 
execute said trust. The bill further alleges, that previous to 
the intermarriage of complainants, the defendant, as an induce- 
ment thereto, led complainant, Moody, and others in the com- 
munity, to believe, and gave them to understand, that the said 
property belonged to his daughter, now Mrs. Moody. The bill 
prayed that the defendant be decreed to come to an account 
with complainants, and pay over to them the value of said prop- 
erty. 

The defendant in his answer, admitted the wrongs inflicted 
upon his daughter, Mrs. Moody, by Fluker, but denied that the 
property was turned over to him in trust for her, but on the 
contrary, that Fluker had paid it to defendant in satisfaction of 
his claims upon Fluker for debauching his daughter—who 
at the time was under 21 years of age. 

The cause came on to be tried on the appeal, at February 
Term, 1851, when counsel for complainants moved to continue 
the case on the showing of complainants’ counsel, to the effect 
“that Baldwin M. Fluker was a material witness, and would 
prove that the property was turned over by him to defendant, for 
the use and benefit of Mrs. Moody ; that interrogatories had been 
sued out more than a year ago and sent to Franklin, State of 
Alabama, which was then believed to be the residence of wit- 
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ness ; that upon their receipt, Jones and Caruthers, the persons 
to whom they were sent, notified complainants’ counsel of Flu- 
ker’s previous removal, just before the August Term of the 
Court, 1850, and too late for counsel to forward the interrogato- 
ries and have them executed for that Term of the Court; that 
they believed Fluker was still in life, but had been able only to 
learn the Parish in the State of Louisiana, in which he lived, and 
that they hoped and expected to procure his testimony by the 
next term of the Court.” The motion to continue was over- 
ruled by the Court, and counsel for complainants excepted. 

Counsel for complainants offered in evidence the testimony of 
William M. Brown, taken by depositions. 

To the answer of Brown to the second interrogatory, which 
read as follows:—“I was present at a settlement between 
Baldwin M. Fluker and defendant; I was present when the ne- 
gro and notes, amounting in value to $1000 00, were turned 
over; the contract was made at Hootensville, Upson County ; I 
was previously called on by both parties, Davis and Fluker, to 
meet them there for the purpose of compromising a difficulty 
that existed between them; the contract, I understood, was to 
satisfy Davis for Fluker’s treatment to his daughter Frances ; 
the understanding was that Davis should pay himself out of the 
said amount for his trouble and expense, the balance to go to 
his daughter Frances”—counsel for defendant objected, upon 
the gronnd that Brown was a referee, and that he proved that 
the property was given to a stranger. ‘The Court overruled the 
objection, but suggested an exception to said answer, viz: that 
Brown stated that ‘the understanding was, &c.” it being the 
opinion of the Court, that if this was “the understanding” of 
the witness, it was inadmissible; and if it was the thoughts or 
opinions of others, it was equally inadmissible, and so the Court 
rejected the evidence; whereupon counsel for complainants 
again moved the Court to continue the case. The Court over- 
ruled the motion and dismissed the bill, and counsel for com- 
plainants excepted, and upon these exceptions have assigned 
error. 
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S. & R. P. Hatt, for plaintiffs in error. 
G. R. Hunter, for defendant in error. 
By the Court.—Niszet, J. delivering the opinion. | 


[1.] The showing for a continuance was not sufficient; it | 
was a question of diligence, and the rule of Court for the exe- | 
cution and return of commissions had nothing to do with it; 
the plaintiff in error had not used proper diligence to get the 
testimony of the witness, Fluker. One year preceding the term 
at which this continuance was applied for, a commission to ex- 
amine the witness had been taken out and forwarded to Frank- | 
lin, Alabama, and solicitors for the complainants were informed | 
that he had removed from Alabama. This information was re- | 
ceived too late to procure his testimony for the term then next 
following, to wit, at the August Term, 1850, and on that account 
the cause was continued, at the instance of the complainants, at 
that Term. The solicitors for the complainants further showed, 
that they believed Fluker was still in life, but that they had only 
been able to learn the Parish in the State of Lowisiana, in which 
he lived, and that they hoped and expected to procure his tes- 
timony by the next term of the Court. This continuance was 
asked at the February Term, 1851. It appears then, that the | 
cause had been once continued on the appeal for the want of | 
Fluker’s testimony, by the complainants, and that six months | 
had intervened between that continuance and the present applica- 
tion ; and that within that time no effort had been made to get 
his testimony, except that counsel had continued to make inqui- 
ry as to,his residence. It was admitted that they had learned 
the State and Parish in which he resided ; they should have sued 
out a commission and forwarded it to that State and Parish at 
least. That they didnotdo. The cause had been delayed for six 
months already, and if continued again, would have been delay- 
ed for twelve months, on account of this testimony. It was a 
case for more than ordinary diligence. We cannot say that the 
parties within the preceding six months, had used even ordinary 
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diligence. This is not a case in which we feel authorized to 
interfere with the discretion of the presiding Judge in refusing 
a continuance. 

[2.] The Court erred, we think, in ruling out the testimony of 
the witness Brown. The bill was filed by Moody and his wife, 
to recover certain property which it charges was delivered to the 
defendant, Davis, in trust for his daughter, Mrs. Moody, by 
Fluker, in consideration of outrages perpetrated by him upon 
Mrs. Moody. The witness, Brown, was called by the complain- 
ants to prove that the property was delivered to Davis for the 
use of his daughter ; he swears, upon examination by commis- 
sion, that he was present at a settlement between Baldwin M. 
Fluker and the defendant; was present when the negro and 
notes, amounting in value to $1000, were turned over to Davis. 
The contract was made at Hootensville, Upson County; was 
previously called on, by both parties, to meet them there for the 
purpose of compromising a difficulty that existed between them ; 
the contract, (says the witness) I understood, was to satisfy Davis 
for Fluker’s treatment to his daughter Frances. The understand- 
ing was that Davis should pay himself out of the said amount for 
his trouble and expense, the balance to go to his daughter Frances. 
The part of the testimony last stated and underscored, the pre- 
siding Judge ruled out, upon the ground that the witness testi- 
fied that the understanding was, &c. The reasons given by the 
Judge for this ruling are, that if the understanding spoken of was 
the understanding of the witness, it was inadmissible, and if it 
was the thoughts or opinions of others, it was equally inadmis- 
sible. 

If the witness intended to express his own understand- 
ing—as if he had said, my understanding was, &c.—I am my- 
self satisfied that the testimony was admissible. He had been call- 
ed upon to witness the settlement between these parties; he saw 
and heard what transpired, and testified to the fact that the negro 
and notes were turned over by Fluker to Davis ; he stated that he un- 
derstood that the contract was to satisfy Davis for Fluker’s treat- 
ment of his daughter Frances ; if then he had added my under- 
standing was, &c. I should hold that he would be understood as 








we | eer — 











408 SUPREME COURT OF GEORGIA. 





Moody and Wife vs. Davis. 





stating his comprehension of what the contract was, which he 
had already proven. Comprehensionis one of the synonimes of 
understanding ; and one of the meanings of the word understand- 
ing, by common usage is, the way in which we comprehend a 
contract or aproposition. With such a meaning to the word, 
where is the difference between saying the contract was, §c. and 
saying my understanding of the contract was, §c.? None what- 
ever. "The former would be clearly admissible—so also I think 
the latter. 

Be this as it may, we do not believe that the witness referred 
to jis understanding of the contract ; nor do we believe that he 
referred to the thoughts or opinions of others ; we think it very 
plain that he referred to the agreement between these parties, 
about which he had previously testified, and intended to say 
what that agreement was, just as if he had said the agreement 
was, &c. That is, the witness intended to state what: were the 


‘ terms and conditions of this settlement, as the parties themselves 


understood or had agreed upon them. He was clearly testify- 
ing to what the contract was. When we say, speaking in refer- 
ence to a settlement or contract made by others, the wnderstand- 
ing was, we are held by the force of common usage, as well as 
by the standard signification of words, to say the agreement was ; 
and although this word understanding has various meanings, 
according to the way in which it is used, and the connection in 
which it stands, yet I apprehend neither common nor polite 
usage, can, in the connection in which itis here found, give to it a 
meaning different from that we have given. The definite article 
the, which precedes it, precludes the idea that it refers to the 
witness’ own understanding, or to the thoughts and opinions of 
others, and directs it, point blank, to the contract or agreement 
between these parties. Upon this assignment, this case must go 
back. ; 

[3.] The objection to the admissibility of the evidence of the 
witness, Brown, upon which it was excluded, was not made by 
counsel, but was a suggestion of the Judge. This voluntary 
suggestion of the presiding Judge is excepted to, and made a 
distinct ground of error in the assignment; in support of 
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which, counsel assumed the position, that it is not the duty of 
the Judge of the Superior Court to exclude evidence, upon any 
ground of objection not brought to his view by the counsel en- 
gaged in the cause. To state the position differently, it is his 
duty to determine those questions of law only, to which he is 
moved by counsel. This discussion originated upon a judg- 
ment of the Court on the admissibility of evidence, pronounced 
upon a legal objection taken by himself; if however, the posi- 
tion taken by counsel be a sound one, it is good against all like 
judgments which the Court may pronounce in the progress of a 
cause, from its beginning to its conclusion. It denies to him the 
right to determine any question of law on the pleadings, on the 
admission of evidence, or arising out of the facts before the Jury, 
or arising in any other way, except such questions as are 
brought to his notice by the parties or their counsel. The prin- 
ciple upon which this denial is founded, would even limit the 
right and obligation of the Court to instruct the Jury, to such 
questions of law as may have sprung up at the instance of 
counsel in the progress of the cause, or upon which he may be 
requested to charge. If the Judge cannot, upon his own motion, 
decide a point of law in regard’to the admissibility of evidence, 
I cannot see that he can do so in regard to anything else. If 
his obligation to determine, is dependent upon the suggestion of 
counsel, the rule of duty governs his instructions also to the 
Jury, the counsel having as much right to move instructions as 
to move a question on the pleadings or evidence. The question 
is an important one, and we are perfectly sure, free from doubt. 
If the plaintiff in error be right, then have we wholly mistaken 
the high functions of a Judge. 

The duties of counsel and Judge are essentially different. 
Those of counsel are divisible into two classes: those which 
grow out of their relation to their clients, and those which apper- 
tain to them, as officers of the Court. The former originate in 
contract, and the relation of attorney and client constitutes no 
-inconsiderable title of the law. The right of being represented 
in Court by men learned in the Jaw and skilled in eloquence, 
with reference to the litigant or the accused, as an individual, 
vot x 52 
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and with reference to the effect which such representation exerts 
upon the general administration of justice, may with truth be 
stated to be, a right “inestimable to freemen.” Appearance by 
counsel is one of the ramparts of civil liberty. 

It is not necessary to speak of the rights and obligations of 
counsel, so far as concerns their relation to their clients; except 
to say, that it is unquestionably the right and duty of counsel to 
bring to the view of the Court, for its determination, any point of 
law, which properly springs out of the cause, and which they 
may think important for the interest of their clients. They are 
in Court for that purpose ; they are bound to observe closely, to 
labor diligently and to know thoroughly, in order that they may 
secure the determination of the rights of their client, according to 
law. The beautiful theory of a trial is this: Both sides are 
represented by counsel, that their rights may be settled, not by 
art or chicane, or the tricks of the orator, but according to the law. 
It is therefore, the duty of counsel to present to the Court the 
points which he conceives are in favor of his client; and it is 
his right to be heard in argument to sustain them ; and when 
presented, it is the duty of the Court to pass upon them, if they 
grow out of the case, but not otherwise; and of that he is to 
judge. If he declines to pass upon a principle thus moved, and it 
springs out of the case, such declining is error, and if an appellate 
tribunal finds it in favor of the party moving it, a new trial will 
be awarded. As officers of the Court, the duties of counsel are 
not in conflict with those which devolve upon him as the repre- 
sentative of a party. They are the friends of the Court, enlisted 
with him in the sublime work of discovering truth, and dealing 


_»e,. Out justice between man and man. It is not the duty of counsel 
pee ‘6 to suggest points of law which are against his client ; but it is 
“his duty to insist upon no point which he knowsto be contrary to 


law. Whilst judgment belongs alone to the Judge—enlighten- 
ment is the province of the lawyer, and I apprehend that no 
Judge can be found so presumptuously vain, or so flagrantly un- 
just, as not to recognise, and that too with grateful emotions, the 
aid which he derives, in the discharge of duties more solemn 
than belong to any other functionary, from an able bar. 
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Having thus conceded to counsel all that was claimed in the 
argument, I turn to the duties of the Court. Without enlarging 
upon a theme not only fruitful, but inviting, I remark that the, 
ancient commission of the English Judges contains both the rule 
of judicial duty and the limitation of judicial discretion, in the 
following words, “ Facturi quod ad justitiam pertinet secundum 
legem et consuetudinem Anglia.” With a slight modification, 
they describe the duty and limit the discretion of a Judge in 
Georgia. In England, the King is called the “ reservoir” of 
justice, and from him it is said to flow, being distributed by that 
body of magistracy recognised under her constitution and laws. 
They are his representatives for that purpose. The mandate 
goes forth to the able men who minister at the altar of English 
justice, “ you shall cause to be done that which appertains to 
justice, according to the law and custom of England.” Thatis, 
you shall dispense justice by the law and custom of England— 
the Statute, and customary and constitutional law of England. 
The mandate restrains the Judge from going beyond or outside 
of the law, and enjoins him tu enforce the law. He shall in his 
discretion make no new laws, and he shall, without discretion, 
give effect to the laws that are of force; and this we understand 
to be the duty of a Judge in Georgia. ‘The people are the deposi- 
tory of judicial power with us. Judges are their authenticated 
representatives, charged with the duty of dispensing justice, ac- 
cording to the constitution and laws of the State, and according 
to the constitution of the United States. Here the obligation 
and the limitation of power are analagous to what they are in 
England. It is the duty of the Judge to enforce'the laws of the 
State, made in accordance with the State and Federal Constitu- 
tions—the whole law, as it applies, in his judgment, to the cases 
which come before him. He has no right and no power to 
withhold the application of one single principle of law, to a sin- 
gle case over which he has jurisdiction ; he has no dispensation, 

justifying or excusing an omission to apply the law. Neither 
~ conscientious scruples about the morality of the law, nor con- 
victions of its inexpediency—nor what are called the tendencies 
of the age—nor political biases or party associations—nor fear, 
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nor favor, norreward, northe hope of reward, nor all of these 
combined, should be sufficiently potent to induce him, in his judg- 


.. ments, to transcend the law, or to fall short of its strict enforcement. 


If such are his duties, it is wholly immaterial whether a prin- 
ciple of law be brought to his notice by counsel, or is suggest- 
ed by his own knowledge and observation. If the principle 
grow out of the case, and he believes it to be law, he is bound 
by the responsibilities of his position—by his official oath—by 
the very nature of his office—by all the expediencies of judica- 
ture, to give it full effect. To that he is called—for that he is 
clothed with the people’s (if I may so speak) judicial sovereign- 
ty; and if conscience or aught else suggests a higher law, and 
conscience cannot yield, let him retire and give place to those 
who are willing to execute the laws. It is the business of the 
Judge to know the law; that he does know the law, is the pre- 
sumption of all the departments of the State. He is selected, 
(such at least is the theory,) on account of his knowledge of the 
laws, as well as on account of other qualifications. He is pre- 
sumed to bring to the Bench fitness for its duties. This presump- 
tion of knowledge does not attribute to him perfection in the 
knowledge of a science, to the mastery of which the allotted 
term of human life, occupied with all possible diligence, is in- 
sufficient. It does not charge him with the indispensable neces- 
sity of ascertaining and ruling every point of law which may 
spring out of the case, from its beginning to its conclusion. 
Hence, a mere omission to suggest and apply a point not brought 
to his notice, is not error, unless, as I suppose, it were made to 
appear to a cofrective tribunal that he was cognizant of it. He 
is not presumed, of course, to be infallible ; and hence, he is not 
liable to an action for any judgment which he may, in good faith, 
render in a cause over which he has jurisdiction. He is presum- 
ed to be fallible; else why provide, not only that he shall correct 
his own errors by a power to grant new trials, but, also, that they 
shall be corrected by others, by organizing Courts of Review. 
The presumption demands diligence to know, and diligence to 
apply the law—patience and pains-taking to master the facts of 
the case, and to ascertain upon what principles the right between 
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the parties depends. With all the aid that counsel can give 
him, and without aid from counsel, he is bound to labor to as- 
certain truth—the truth of the law. Such was Cicero’s idea of 
judicial obligation. ‘It is the duty (says the greatest of all the 
heathen philosophers) of a Judge to endeavor after nothing but 
the real truth.” Cicero de Officits lib. 2, §14. At this day the 
object of judicial labor is the real truth. 

If the power over the law is limited to the points made by 
counsel, then the administration of the law depends upon coun- 
sel. ‘The responsibility of the Bench would be greatly weaken- 
ed, and the entire theory of judicial obligation falsified. Imper- 
fect, indeed, would be the dispensation of justice, if the Judge 
should be inhibited from deciding upon questions vital to parties, 
because from ignorance, inadvertence, misconception, or from 
any other cause, counsel had failed to present them. Rarely is 
it found necessary for the Judge to volunteer suggestions—the 
vigilance and learning of counsel being quite sufficient to bring 
the whole case before him. The very ablest counsel, however, 
might overlook the most important point in his case. Whilst 
these things are so, it is certainly both pleasant and expedient 
for the Court not to be solicitousto anticipate the counsel. “ It 
is no grace to a Judge, (says Lord Bacon,) first to find that 
which he might have heard in due time from the bar, or to show 
quickness of conceit in cutting off evidence or counsel too short, 
or to prevent information by questions, though pertinent.” With 
us there is no jarring between the rights and obligations of the 
Court and the bar, and these reflections are made necessary only 
by the fact, that a point of erroris taken in this record which in- 
volves them. 

Let the judgment be reversed. 
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No. 57.—Srencer Rutey, plaintiff in error, vs. Ropert Joun- 
son, defendant in error. 


[1.] If A agrees to join B as his surety on an appeal bond, and executes and 
delivers the same, as an escrow, on condition that C also shall join in and 
execute the bond as co-surety, but C never unites in the bond, A is re- 
leased from all liability thereon, at Law or in Equity. 


[2.] As between the obligee and obligor, the latter ought not to be permitted 
to allege that his deed was not delivered on the day when it bears date, 
for the purpose of defeating arecovery. He should, in such case, be held 
concluded by his signature to the instrument, from denying that its date is 
the true one. 


[3.] An appeal bond, signed by four sureties, who give the Clerk to under- 
stand, at the time of its execution, that a fifth, whose name was contain- 
ed in the body of the instrument, was to sign also, may be considered as 
delivered absolutely, and not as an escrow. 


Motion to dismiss appeals, in Bibb Superior Court. Decided 
by Judge Srarx, July Term, 1851. 


_ Spencer Riley instituted two actions in Bibb Inferior Court, 
against the defendant—trespass on the case, and trespass for 
false imprisonment. Atthe March Term, 1851, of said Court, 
verdicts were rendered in the two cases in favor of the plaintiff, 
for $16,000, when the defendant took an appeal to the Superior 
Court, and James A. Nisbet, J. H. R. Washington, F. P. Hol- 
combe, Charles Campbell and David C. Campbell, signed the 
appeal bond, as his securities. 

At the July Term, 1851, of the Superior Court, counsel for 
plaintiff moveé to dismiss the appeals, on the grounds— 

1st. Because no appeal was entered in either of said causes, 
within the time prescribed by law. 

2d. Because Charles Campbell, one of the securities on said 
appeal bonds, did not sign the same until more than four days 
after the adjournment of the Court at which said verdicts were 
rendered. 

3d. Because said appeals were not entered according to law. 

4th. Because they were not entered within the time prescribed 
by law. 
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It was admitted by defendant’s counsel, that Charles Camp- 
bell, one of the securities on each of said bonds, did not sign 
either of them within the time required by law. 

Edward G. Jeffers, Clerk of the Inferior Court, was sworn, 
and testified as follows: “Charles Campbell signed one of the 
appeal bonds three or four days after the expiration of the four 
days from the adjournment of Court, and the other in May last. 
The Court adjourned on 20th March. Both bonds were signed 
by all the other parties within the four days. When the securi- 
ties signed said bonds, I proposed to strike the name of Charles 
Campbell out of said bonds, but Mr. Nisbet (the defendant’s 
counsel,) and the other securities being present, gave me to un- 
derstand that Charles Campbell had to sign the bonds, and not to 
strike out his name, and let him come down and sign said 
bonds, which he did as I have already stated. ‘They made 
some excuse for his not coming down at the time. The other 
securities signed said appeal bonds within four days. After the 
time for entering appeals had expired, I applied to plaintiff’s 
counsel, to know if I ought to allow Charles Campbell to sign 
the appeal bonds then. They said they would not hold me re- 
sponsible for it, and to do as I pleased about it; that they had 
no instructions to give me on the subject.” 

The Court overruled the motion to dismiss the appeals, and 
counsel for plaintiff excepted. 


Joun Ruruerrorp and Srusss & Lester, for plaintiff in 
error. 


2 

1st. The bond being signed by only a part of the sureties 
whose names were at the time in the body, is not binding on 
those who do sign. 4 Watts,21. 2 Leigh, 157. Especially 
where they sign on the condition and with the stipulation of this 
case. 4 Cranch, 219, 223. 6 Ga. Rep. 202. Chitty on Con. 
419. 2 Leigh,157. 2 Hill, 584. Therefore there was no se- 
curity given within four days, as the Statute requires. Prince’s 
Digest, 426. 

2. The signing of Campbell after the 4 days, did not cure the 
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defect, whether viewed as an escrow transaction, or tested by the 
doctrine of relation. Not as an escrow. 6 Wend. 666. 9 
Cow. 255, on p. 258. 4 Kent, 446. 12 J. R. 421. Not by 
the law of relation. 4 J. R. 230, 4. 12 Ib, 140. 9 Cow. 
258. 5 1b. 458. 3 Wend. 380, 71. 

3d. No ratification by the sureties after Campbell signed, (the 
four days being out,) no act of the Superior Court, and nothing 
else could supply the ineffectual attempt to give security within 
four days. To these positions: 1 Murp.178. 1 Munf. 160. 1 
Murp. 495, 281. 2 South. 503,’4. 4 Rand. 460. Martin & 
Haw. 29, 39. 8 Yerg. 164. 7 Ib. 103. 10 Miss. 287. Id. 
513. 9 Cow. 227. 7 Mon. 118, 114. 2 Ib. 4. 2 Marsh. 
459. 17 Pick. 295, (a criminal case.) 1 Murp. 495,281. 7 
Mon. 118, shows the distinction between an imperfect bond and 
one not binding. 4 Rand. 460, shows the difference between 
cases of discretion and those of statutory control. 

Under 3d point, Georgia Decisions, Equity will not help a 
party who fails to appeal, not being by act of opposite party and 
not wholly unmixed with laches. 3 Kelly,'78. 2 Kelly, 262, 6 
Ga. 43, as to necessity of signing bill of exceptions in four days 
and 3 days respectively, or case dismiseed. 'To same point, see 
8 Ga. 252. 7 1b. 59, 262. 

Note.—Their decision made to-day, August 18, is only sus- 
taining their decision in 8 Ga. 256, on the subject of appeal 
bonds from Court of Ordinary. The case of an wnperfect bond, 
wrong obligee, but yet a bond. 


Por & Nisswr, for defendant. 


_ We hold, 1st. That the record must speak for itself, and 
nothing can be alleged against it by parol. A record is of so 
high a nature, that no averment can be taken against it. Co. 
Lat. 260, a. 16 John. Rep. 55. Green & Green vs. Ovington & 
Bleeker, 1 Leon, 82. 2M. & S. 565. 

The security signing out of time is bound, because he is es- 
topped to deny the date of the bond, which is within the four 
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days, even though it be not a record. 4 Com. Dig. 198, and 
authorities there cited. 

2d. A bond is not void, merely because it does not, in all 
respects, conform to the Statute under which it is taken; it is 
absolutely void only when the Statute declares it void. 12 Wend. 
306. Skellinger vs. Yerdery, 17 Wend. 67. Van Deusen & 
Forrest vs. Hayward and others, 2 Kelly, 236. Pettee vs. Flew- 
ellen. 








By the Court——Lumrxi, J. delivering the opinion. 


This was a motion to d\smiss an appeal from the Inferior 
Court, upon the-ground that security had not been given in terms 
of the law. It is admitted that bonds were executed by the de- 
fendant, with four solvent sureties, within the four days pre- 
scribed by the Statute. It is insisted, however, that these in- 
struments were not complete; that they were signed by James 
A. Nisbet, David C. Campbell, James H. R. Washington and 
Franklin P. Holcombe, with the understanding that Charles 
Campbell was to sign also; and that they were to be exonerat- 
ed, provided he did not. The record shows, that Charles Camp- 
bell did, in fact, subsequently subscribe his name to both of the 
bonds. 

The point at issue between the parties is, the delivery of these 
instruments—the appellee contending they were delivered as 
escrows—the appellant, that they were delivered absolutely. 

[1.] The general doctrine will not be disputed, that if A 
agrees to join B as his surety on an appeal bond, and executes 
and delivers the bond as an escrow, on condition that C also 
shall join in and execute the bond as co-surety, but C never 
unites in the bond, that upon this state of facts, A would be re- 
leased from all liability for any part of the bond, both at Law 
and in Equity. 

[2.] But here Charles Campbell actually executed the bonds, 
although after the expiration of the four days within which ap- 
peals are allowed to be entered. Still, we apprehend that in an 
action of debt upon the bonds, at the instance of the appellee, 

von x 53 











418 SUPREME COURT OF GEORGIA. 





Riley vs. Johnson. 





neither Charles Campbell nor the other sureties could be 
discharged under the plea of non est factum. ‘They would be 
estopped from denying that this was their act and deed. In le- 
gal contemplation, the bonds were regularly executed by all the 
sureties, on the day upon which they purport to have been 
given. They are, I repeat, concluded by their signature, and 
would not be permitted to state that one or all of them signed 
after the four days had elapsed. 4 Com. Dig. 198. 1 Chitty’s 
Pl. 354. Napier vs. Whipple, 3 Caine’s, 98. Brett vs. Van Nor- 
den, 1 John. Ca. 390. People vs. Stephens, 9 John. R. 72. Green 
vs. Ovington, 16 Johns. Rep. 55. 

In Tompkins vs. Cervin, (9 Cow. Rep. 255,) the Supreme Court 
of New York say, “‘That the defendant ought not to be permit- 
ted to say, with a view to defeat the action, without in any man- 
ner bearing upon the merits of the case, that his deed was not 
delivered on the day when it bears date. He should, in such 
a case, be held concluded by his own signature to the deed, from de- 
nying that tts date 1s the true one.” 

No attempt is made, however, in this case by the sureties, to 
defeat a recovery. The complaint proceeds entirely from the 
appellee. He contends that his rights, acquired in the verdict 
and judgment rendered on the first trial, were improperly and 
injuriously suspended by this inchoate appeal. 

As the appellee has seen fit to submit the question of delivery 
to the Court instead of the Jury, although manifestly one of 
fact and not of law, was the Circuit Judge right in sustaining the 
appeal ? 

[3.] The evidence shows that the co-obligors who did sign, 
would not suffer the name of Charles Campbell to be stricken 
from the body of the bonds, but “ give the Clerk to understand 
that he was to sign also.” But would it, 1 ask, have occurred 
to the Clerk or any one else, that his failure or refusal to do so, 
would vitiate the appeal?—that it was a condition precedent, 
which if not performed, would discharge the rest from liability ? 

No such stipulation was made when they subscribed their 
names. No such previous understanding was pretended or pro- 
ven. None such, I am sure, could fairly be implied from the 
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testimony, unless we are prepared to hold that the bare fact, that 

Charles Campbell’s name is mentioned in the body of the bond, 
is conclusive as to the existence of the agreement. 

But the decision of this Court, in Crawford, Governor, vs. Fos- 
ter and others, (6 Ga. Rep. 202,) is cited in support of the ap- 
plication to dismiss the appeal; but upon examination, it will 
be found that that case re-asserts merely the familiar principle, 
that if a bond is signed and put in the hands of the obligor or 
some third person, with the knowledge and assent of the obligee, 
on the condition that it shall become binding only upon the 
performance of some act by some one else, the paper signed 
does not become the bond of the party signing the same, until 
the condition precedent be performed. Until then there is no 
contract. 

' The two sureties of the Sheriff who were sued, proved by the 
two Justices of the Inferior Court, who officiated in taking the 
bond, that it was understood at the time, that two others were to 
sign also as sureties; that the principal, who was present, and 
in whose hands the instrument was placed to obtain these addi- 
tional signatures, promised to have it done, and the witnesses 
testified that it was upon this condition that the defendants sub- 
scribed their names; that they would not consent to stand un- 
less the other two names were procured ; and the Justices, who 
were the agents appointed by law to take the bond, swore that 
they did not consider the bond executed without being signed 
by the other two sureties. 

I need not comment upon the parallelism, or rather entire want 
of it, between these two cases. 

But Pauling and others vs. The United States, (4 Cranch, 219,) 
is confidently relied on in the argument by counsel for the plain- 
tiff in error. It becomes necessary, therefore, to examine this 
case with some care. It was a writof error to the District Court 
for the District of Kentucky. 

An action of debt was instituted upon an official bond, given 
by Ballinger, as collector of the revenue, and signed and sealed 
by Powling, Todd, Adair and Kennedy, as his sureties, who plead- 
ed that they delivered the same as an escrow to Ballinger to keep 
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safely, upon condition that if Simon Ingleman and William 
Patton, named on the face of the bond as co-sureties, should exe- 
cute the same, then the bond should be delivered to James Mor- 
rison, supervisor on behalf of the United States, as their deed, 
and not otherwise; and that the same never was executed by 
Ingleman and Patton; yet Ballinger delivered it over to Morri- 
son on behalf of the United States, and so not their deed. The 
delivery as an escrow being traversed by the United States, issue 
was thereupon joined, in the trial of which the United States 
demurred to the evidence produced on the part of the defend- 
ants. 

It consisted of the depositions of T. T. Davis, W. G. Bryant, 
one of the subscribing witnesses, Elijah Stapp, another sub- 
seribing witness, John P. Wagnon, another subscribing witness, 
and a letter from~ Morrison, the supervisor, to Ballinger. The 
deposition of Davis states a conversation between Ballinger and 
Powling, sometime before the signing of the bond, in which the 
former told the latter, that Todd, Kennedy, Shelby, Knox, Ingle- 
man, Logan, Lewis and Adair, had agreed to be security for 
him, upon which Powling also agreed to become his security, 
but upon the express condilion that the other persons should join in 
the bond. 

It also states a subsequent conversation between the deponent 
and Todd, before signing the bond, in which the latter denied 
that he had agreed to become Ballinger’s security, but said, that 
he should not be apprehensive of danger, tf all the men whom 
Davis had named would join in the bond. 

The deposition of Bryant states, that he saw Powling, in the 
presence of Ballinger, sign the bond, on condition that Kennedy, 
Todd, Adair, Davis, and others whom the witness did not recollect, 
would also sign the bond, and he understood that Powling was to be 
exonerated if they did not. 

The deposition of Elijah Stapp states, that he saw Powling, 
in the hearing of Ballinger, acknowledge the bond as his act and 
deed, upon condition that others mentioned should also sign it. 

The deposition of Wagnon states, that when Todd, Adair and 
Kennedy signed the bond, Todd, in the presence of the other 
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two, after inserting in the bond the names of the other persons 
who he said were to sign it, called upon the witnesses to take notice 
that others were to sign it; and said, “we acknowledge this in- 
strument of writing, but others are to sign it.” 

Now the question was as to the sufficiency of this evidence 
to carry this casetothe Jury. The Court below adjudged it in- 
sufficient, even for that purpose, whereas the Supreme Court were 
of the opinion that the case should have been submitted to the 
Jury upon the testimony. — 

We concur with Chief Justice Marshall, in holding that the 
proof was complete as to Powling, but less positive as to Todd, 
Adair and Kennedy, who he considered as standing upon the 
same footing. 

But how much stronger is the evidence as to them, than the 
sureties upon this appeal bond. Todd had previously declared 
that he should not be apprehensive of becoming a security for 
Ballinger, provided others whom he named should also become 
securities, and he inserted the names of the others in the bond, 
in the presence of the witness, and this circumstance the Court 
considered of “ some importance” in ascertaining whether or not 
he signed conditionally. 

Again, he called upon the witness “ to take notice that others 
were to sign the bond ;” and the Chief Justice emphatically in- 
quires, ‘“‘ To what purpose did they qualify their acknowledgment 
with this declaration, and call upon the subscribing witness to 
take notice of it? There is certainly strong reason for believ- 
ing that the co-obligors considered that declaration as explaining 
and affecting the act with which they connected it.” 

But without dwelling longer upon all the points which distin- 
guished this case as to Todd, Adair and Kennedy, from the one 
at bar, I feel warranted in asserting, that had the motion to dis- 
miss the appeal been made before the Supreme Court instead of 
the Superior Court of Bibb County, and every particle of proof 
been incorporated in the record, which was offered in behalf of 
Todd, Adair and Kennedy, that the application would have heen 
refused. 

Says Chief Justice Marshall, “A Jury might certainly have 
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found the issue in favor of the plaintiffs below, and a Court 
would have been well satisfied with their verdict.” But how does 
this great Judge, who weighed well the full import of words, ex- 
press himself, when he refers to a finding the other way? Does 
he intimate that the Court would have been “ well satisfied” with 
such a result? How guarded the language! ‘ Although the 
Judges who compose this Court might not perhaps, as Jurors, be 
perfectly satisfied with this testimony, they cannot say that a ver- 
dict would not be received, which should find the issue in favor 
of the defendants below”!!! “They cannot say that such a 
verdict would be against evidence”!!! 

Can any one doubt that he would have consicered it against 
the weight of evidence at least, and that, consequently, he would 
have pronounced against this motion, although supported by all 
the testimony which was adduced in favor of Todd, Adair and 
Kennedy ? 

The judgment of the Court below must be affirmed. 





No. 58.—James W. Cuirrorp, plaintiff in error, vs. THE State 
oF Georer, defendant. 


[1.] Where a defendant was indicted for simple larceny, in stealing a slave, 
and the evidence on the trial showed that the defendant, by his own con- 
fessions, made a promiseto carry the slave with others, North, the slaves 
consenting to be sold once on the way: Held, that the Jury might, under 
the 45th section of the 14th division of the Penal Code, find the defend- 
ant guilty of an attempt to commit the offence charged in the indictment, 
without any special count for that purpose. 


Indictment for simple larceny, in Bibb Superior Court. Tried 
before Judge Starx, July Term, 1851. 


At the July Term, 1851, of Bibb Superior Court, James W. 
Clifford was put on his trial for stealing a negro boy, the property 
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of James W. Armstrong. Counsel for the State offered in evi- 
dence, two letters written by the said defendant, to one 
Crawford. 

The following is a copy of that portion of the letters material 
to the points decided by the Court : 





Macon, 23d. 
Dear Sir and Chum: * * * “ Well, well, there is anoth- 
er dodge, might be which I have already go scheming. I have 
four negroes whom I have promised to carry North, agreeing 
that they will consent to be sold once on the way. Well, these 
negroes are stout carpenters, worth from ten to fifteen hundred 
dollars each. Well, we could sell them and cué thus, with four 
or five thousand we could burst it for two years, and then play 
the same game again. These negroes meet me at their father’s 
who is free, at Christmas, 25th next month, their father furnishes 
a couple of horses and wagon to start on. The horses will 
sellfor grog money. * * * * Unless I make the negro 
business work, I am dead broke at present. * * * JI think 
the best thing is, to go home till christmas, or about a week before, 
and then come on, and we’ll raise a storm on these negroes. The 

business might be carried on gloriously for some time.” 
Your friend, 
J. W. CLIFFORD. 


Macon, Ga. December 19, 1850. 
Dear Sir: * * * * “Tam with you heart and hand, 
and will put the thing through. Just name the thing, and it is 
done. As you have probably received my last, and the one previ- 
ous to that, ere this late date, Pll not make this interesting, 
through fear it might fall into the hands of some one that is not 
one of us, and thus frustrate our schemes. Don’t fear, for there 
is no danger here. We'll be together and spree it yet, if you 

say so. Well, and doing well. Truly your’s forever, 
J. W. CLIFFORD.” 


These letters were addressed to R. R. Clifden, in the State of 
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Virginia, and it was admitted by counsel for defendant, that they 
were written by defendant, and sent by him to Crawford, 
and that they were received by Crawford and taken from him by 
the officers, who arrested him in the State of Virginia. 

To the reading of these letters to the Jury, counsel for defend- 
ant objected : 

lst. Because there appears to be no date to one of the letters. 

2d. Because the letters are not evidence to sustain the issue 
on the bill of indictment. 

The Court overruled the objections and the letters were read 
in evidence, and counsel for defendant excepted. 

Mrs. Carver sworn for the State—testified ‘“ that she was ac- 
quainted with two men slaves, who are the reputed sons of 
free George ; these two boys came frequently to her house to 
buy horses, one of them about 15th May, the last time ; one of 
them wanted a large pony that was at her house for sale; the 
boy said his father would come round and pay the money for 
them, and the boy said his father wanted a wagon and two 
horses ; his father did not come ; on Saturday they came round 
and said he liked the horses, but did not like the price. The 
boys frequently said that their father had the money—they did 
not trade—I saw no more of them.” c 

To this evidence, counsel for the defendant objected. The 
Court overruled the objection, and defendant excepted. 

It appeared from the testimony, that a free negro, by the name 
of George, lived in the neighborhood of the place where the de- 
fendant, Clifford, taught school, and that he had four sons who 
were carpenters, and belonged to citizens of Bibb County; 
that one of them, named Sam, was the property of James W. 
Armstrong, and was missing about the Ist of May, 1851, and 
that he is still absent. 

The Court charged the Jury, “that if they believed that the 
defendant, Clifford, had entered into any arrangement or con- 
tract with the negro George, or his children, referred to in the 
evidence, to commit the crime charged, and was prevented from 
carrying it into effect, that under the Code they might find him 
guilty of an attempt to commit the crime.” 
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To which charge counsel for defendant excepted, and upon 
these several exceptions have assigned error. 


Hines & Hines, for plaintiff in error. 

Sol. Gen. McCune, for defendant. 

By the Court—Wanner, J. delivering the opinion. 
& 


[1.] The letters of the defendant were admitted to be in his 
handwriting, and were properly admitted in evidence by the 
Court below. 

The evidence of Mrs, Carver proved an independent fact, that 
two of the reputed sons of free George, applied to her to pur- 
chase horses ; whether that fact had any connexion with the 
object contemplated in the letters of the defendant, was for the Jury 
to determine. 

There is no error, in our judgment, in the charge of the Court 
to the Jury. By the 45th section of the 14th division of the 
Penal Code, it is declared, “ that upon the trial of an indictment 
for any offence, the Jury may find the accused not guilty of the 
offence charged in the indictment, but guilty of an attempt to 
commit such offence, without any special count in the indictment 
for such attempt. Provided the evidence before them will warrant 
such finding.” Prince, 664. By the admissions of the de- 
fendant, he had promised to carry four negroes North ; they agree- 
ing to be sold once onthe way. These negroes were stout carpen- 
ters, who met the defendant at their father’s, who was free, and who 
had agreed to furnish a couple of horses and wagon to start on. 
There was some evidence at least, of an attempt to steal the slave, 
Sam, who is proved to be a carpenter, and the reputed son of 
free George. Whether the defendant was prevented from steal- 
ing Sam by his running away, or from any other cause, was a 
question for the Jury. Although the evidence, in the’opinion of 
the Jury, may not have been sufficient to prove the fact of steal- 
ing the negro, Sam, by the defendant ; yet, there is, in our judg- 
ment, evidence from which the Jury might have found him guil- 


vo. x 54 
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ty of the attempt to commit the offence. In cases of this char- 
acter, owing to the particular species of property alleged to have 
been stolen, positive evidence of guilt, is rarely attainable, and 
if it should be required in all cases, a conviction would seldom, 
if ever, be had. 

The guilt of the accused, in most instances, can only be 
shown by circumstantial evidence. 

The Jury being the proper and exclusive judges of the weight 
of the evidence submitted to them, as to the guilt or innocence 
of the defendant, and having found him guilty of an attempt to 
commit the offence charged in the indictment, we cannot say 
that there was not sufficient evidence to justify their verdict. 

Let the judgment of the Court below be affirmed. 





No. 59.—H. G. Ross, plaintiff in error, vs. Jostan H. Tepper. 


[1.] In a cause pending in the Superior Court, it is competent for the par- 
ties to appeal by consent without paying costs or giving bond, and with- 
out affidavit of inability to do so. 


A bill in Equity, wherein Josiah H. Tedder was complainant 
and Benjamin E. Stiles defendant, was pending in Bibb Supe- 
rior Court, when at the July Term, 1851, the Court passed the 
following order in reference thereto : 

“It is by the consent of the parties in said cause, ordered 
by the Court, that the same be placed on the appeal docket, and 
the costs follow the final order.” 

To the’ passage of this order, Henry G. Ross, Clerk of said 
Court, objected, and refused to place the same upon the min- 
utes of said Court—because the parties in said cause had not 
complied with the Statutes of the State, in giving bond and — 
paying costs, or making affidavit, as the law requires. 
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The Court overruied the objection, and decided that said order 
be placed on the minutes of the Court, and counsel for Ross ex- 
cepted. 


S. & R. P. Hatt, for plaintiff in error. 
Powers and Wuittte, for defendant. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] This was a case in Equity. By consent of the parties, 
it was, by order of the Court, directed to be entered upon the 
appeal docket, and that the costs follow the final order. To the 
entering of this order, the Clerk, Mr. Ross, objected, upon the 
ground that the costs had not been paid, and bond given in com- 
pliance with the Statute, and that no affidavit of inabilily to pay 
the cost and give the bond, had been filed. 

The presiding Judge overruled the objection, and the ques- 
tion is, whether in a cause pending in the Superior Court, an 
appeal can be entered by consent, without paying costs and 
giving bond, or making the affidavit. By the Act of 1799, ei- 
ther party dissatisfied with the verdict of the Jury, may enter an 
appeal within four days after the adjournment of the Court, as a 
matter of right. The right to appeal is the same, whether the 
verdict be rendered in a cause proceeding at Law or in Equity 
before the Superior Court, or in a cause in the Inferior Court. 
By the same Act it is made the duty of the Clerk, where an ap- 
peal is entered, to enter the case on the appeal docket. It far- 
ther however, declares by proviso, that the person appealing 
shall, previous to obtaining such appeal, pay all costs which 
may have arisen on the former trial, and give security for the 
eventual condemnation money. Executors and administrators are 
exempted from the operation of this proviso. Cobb’s New Dig. 
_ 494. The conditions upon which the appeal depends, to wit: 
the payment of costs which have accrued, and the giving bond 
for the eventual condemnation money, according to our construc- 
tion of the Aet of 1799, are for the benefit of the party in whose 
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favor the verdict has been rendered, and not for the benefit of 
the Clerk. 

The party prevailing after a trial and verdict, has the legal ad- 
vantage of his adversary ; he is entitled to a judgment and pro- 
cess to enforce it. The law deems it expedient that the losing 
party shall have another trial ; yet, inasmuch as the other party 
has this advantage, it puts him upon terms—terms beneficial to 
the other side. 

One of these terms is the payment of costs. With them he 
may become ultimately chargeable. If onthe first trial the plain- 
tiff prevails, and an appeal is entered and he succeeds upon the 
final trial, he will be chargeable with the costs if the defendant 
proves insolvent, and is chargeable with the costs generally, as 
a matter of course, ifthe defendant finally prevails. Cobb’s New 
Dig. 507, ’8. So ifthe defendant gets a verdict on the first trial, 
which is appealed from, and a final judgment is rendered against 
him, he will be generally chargeable with the costs. Thus in 
regard to the costs, it is manifest that there is reason for the re- 
quirement of the Statute, that costs should be paid, wholly irre- 
spective of any interest which the Clerk has in the costs. If the 
requirement of the Statute is for the benefit of the parties, and 
they waive that benefit, no legal right of the Clerk is violated. 
The other preliminary condition is security for the condemna- 
tion money. Without doubt, that is also for the protection of 
the party. As the appeal has the effect of superceeding the ver- 
dict, upon which, without an appeal, the party in whose favor it 
is rendered would be entitled to a judgment, it is but reasonable 
that security be given for the final recovery. 

These things being so, what shall prevent the parties both 
standing upon the same level before a verdict, from waiving the 
first trial, and by consent moving forward to the appeal. If the 
appeal formally entered, is not necessary to give jurisdiction in 
the case on the appeal, (and it is clear that it is not,) and if, as 
we have seen, no one is interested in the prescribed conditions 
but the parties, we do not consider that there is any valid objec- 
tion to it. The Clerk, it is true, is delayed in the receipt of the 
costs, which upon his construction, he would receive on the ap- 
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peal. But by our construction he is not legally entitled to it, 
when the appeal is entered by consent. If injured at all, then, 
it is still true that no legal right is violated, and it is damnum abs- 
que wyuria. Appeals by consent expedite the trial, and thereby 
he is made to receive earlier his whole bill of costs. Our con- 
struction is in accordance too .with the spirit of the Act of 1842, 
which prohibits the officers of the Court from demanding costs 
and fees until after judgment. Cobb’s New Dig. 508. 

This decision applies,only to cases brought in the Superior 
Court. We do not decide what the construction of the Statute 
would be in regard to an appeal by consent from the Inferior 
Court. Itmay be aserious doubt whether in that case the Stat- 
ute should not be strictly complied with, in order to give juris- 
diction on the appeal to the Superior Court. 

Let the judgment be affirmed. 





No. 60.—Pieasant G. Arrincton, trustee, &c. plaintiff in er- 
ror, vs. Witt1am A. Cuerry, defendant. 


[1.] A Judge at Chambers has no power, upon petition, to order a sale of 
trust property. 

[2.] Chancery jurisdiction is conferred in this State upon the Superior Courts 
and not upon the Judges thereof. 

[8.] It is competent for the trustee to sell the trust property, by and with 
the consent and approbation of the cestui gue trust, provided there be no 
restriction upon his powers in the deed, and no limitation over to children 
or third persons, 

[4.] In ordinary cases, notwithstanding a misdirection, if the Court see that 
justice has been done, and that a new trial ought to produce the same re- 
sult, the verdict will not be disturbed. 


Trover, in Bibb Superior Court. Tried before Judge Srarx, 
July Term, 1851. 
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This was an action ot trover, brought by the plaintiff in error 
against the defendant in error, for the recovery of a negro 
woman named Henrietta. 

The defendant pleaded the general issue. 

On the trial, the plaintiff gave in evidence a deed of trust, ex- 
ecuted by Richard Morris, Rhoda Jenkins and Matthew A. Mar- 
shall, on the 22d day of December, 1827, whereby, atter recit- 
ing a contemplated marriage between the said Richard and Rho- 
da, and that the said Rhoda was possessed of four negroes, one 
of which was the woman Henrietta, of her own right, and that 
the said Richard was possessed of twelve slaves, in his own 
right, the said sixteen slaves were conveyed to the said Marshall, 
in trust for the sole and separate use of the said Rhoda, reserv- 
ing to the said Richard the use and benefit of the said sixteen 
slaves for and during his natural life, without account.” 

The negro woman was identified—her value and the hire, and 
demand and refusal were proven. 

The defendant offered a petition to his Honor, Edward D. 
Tracy, then one of the Judges of the Superior Courts of this 
State, setting forth that the petitioner, Allen Marshall, was 
the trustee of Rhoda Morris and her children, and that as such 
trustee, he had incurred considerable expense in the prosecution 
of actions for the recovery of the trust property, and other ex- 
penses, and prayed His Honor to grant him an order to sell a 
sufficiency of the property to meet said expenses, promising in 
his next return to show all his actings and doings in the pre- 
mises. 

Whereupon, on the 20th day of February, 1844, at Cham- 
bers, Judge Tracy ordered a sufficiency of the property to be 
sold to pay said expenses. 

To which evidence counsel for plaintiff objected. The Court 
overruled the objection, and plaintiff excepted. 

The defendant then read in evidence, a bill of sale from 
Marshall, as trustee, to Lawrence S. Cherry, in which the above 
order was recited ; alsoa bill of sale from Cherry to the defend- 
ant. It appeared in evidence, that Mrs. Morris was in the City 
of Macon about the time or previous to the sale, and proposed 
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to sell the negro to Samuel J. Ray, one of the witnesses, which 
fact he communicated to defendant; also, that she was embar- 
rassed, and would have to sell some of her property. 

The plaintiff in rebuttal offered to prove by Samuel Hall, “the 
amount of expenses incurred in the litigation by Marshall, as 
trustee ; that the order to sell was procured without the know- 
ledge and consent of the said Rhoda ; that there was no neces- 
sity for such sale, as, according to Marshall’s acknowledgments 
before the sale, the hire of the negroes was sufficient to pay said 
expenses, and that the order for sale was kept concealed, and 
not placed upon the minutes of the Court for nearly three years 
after its passage ;” which testimony was rejected by the Court, 
counsel for plaintiff stating that they did not expect to bring 
home notice of this conversation to defendant, and plaintiff ex- 
cepted. 

William A. Cherry, sworn by consent of the parties, testified 
that he bought the negro from Allen Marshall, paid him for her, 
partly in an execution obtained for professional service rendered 
in the recovery of the trust property, amounting to some sixty 
or seventy dollars, partly in a note he held against Marshall for 
about $300, and the balance in money, and that he gave $450 
for the negro. 

The evidence being closed, counsel for plaintiff requested the 
Court to charge the Jury— 

Ist. That as Rhoda Morris was net a party to the order for the 
sale of the property, and has never had her day in Court, she 
may attack the order collaterally, when it is sought under it to 
affect her rights, with which request the Court complied, with a 
qualification as will hereinafter more fully appear. 

2d. That as the order is necessarily a part of the defendant’s 
title, and as in that order the trustee was directed to sell the 
property for a specific purpose, it was the duty of the purchaser 
to see that the proceeds of the sale were applied in accordance 
with the order, and to prove such appropriation upon the trial of 


- this cause. 





3d. That if the Jury believe that the money arising from the 
sale of the negro was knowingly received by Cherry, in pay- 











432 SUPREME COURT OF GEORGIA. 





Arrington vs, Cherry. 





ment of an individual debt of the trustee, it will raise such a 
presumption of fraud, as will authorize the Jury to find for the 
plaintiff, unless it be explained, and the presumption rebutted ; 
with which . two last mentioned requests the Court refused to 
comply, but charged the Jury as follows: 

The recovery in this case must be for the plaintiff, unless the 
conveyance made to the brother of the defendant has been suc- 
cessfully assailed for fraud, and this conveyance on which the 
defendant relies, should be set aside, if it has been proven to be 
fraudulent ; for fraud will vitiate any sale or conveyancc, and ren- 
der it a nullity. The sale by the former trustee, if fraudulent, 
does not change the title to the property, but the title still re- 
mains in the plaintiff, and he must recover if the fraud is es- 
tablished. I have been requested by plaintiff’s counsel to 
charge you that, as Rhoda Morris was not a party to the order 
for the sale of this property, she has never had her day in Court, 
and may attack the order collaterally, when itis sought to affect 
her right, and I have no doubt she may be allowed to attack both 
the order and the sale, in this action, and the door of this Court 
is open for her to show that the sale is void for fraud, and the 
Cotrt, therefore, instructs you as requested by plaintiff’s coun- 
sel, that she may attack the order collaterally, as it affects her 
rights, because she was not a party to the order, and never had 
her day in Court. I have been farther requested to charge as 
follows: that as the order is necessarily a part of the defend- 
ant’s title, and as in that order the trustee was directed to sell 
the property for a specific purpose, it was the duty of the pur- 
chaser to see that the proceeds of the sale were applied in ac- 
cordance with ‘the order, and to prove such application upon the 
trial of this cause. I must decline complying with this request. 
The charge would be predicated upon the assumption of a fact 
which does not exist. The petition and order of sale read as 
follows: (the Court read the petition and order as above set 
forth,) and in the opinion of the Court, the purchaser in a case 
like this is not bound to see to the application of the purchase 
money, or to prove that it was properly applied by the trustee. 

The plaintiff’s counsel further requested me to charge, that if 
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the Jury believed the money arising from the sale of the negro, 
was knowingly applied by Cherry in payment of an individual 
debt of the trustee, it will raise such a presumption of fraud as. 
will authorize the Jury to find for the plaintiff, unless it be ex- 
plained and the presumption rebutted. 

I must also decline complying with this request, but feel it 
my duty to instruct you as follows: that it would be your duty 
to set aside the sale by the last trustee entirely, as fraudulent and 
void, if it were shown, by proof, that Cherry knowingly in making 
the purchase, assisted the trustee in a misapplication of the 
funds, and in thereby defrauding the trust estate. 

The main question is this : is Cherry a purchaser of this pro- 
perty in good faith, for a valuable consideration, without any no- 
tice of an intended fraud on the trust estate, by the trustee ap- 
propriating a considerable portion of the purchase money to his 
individual debt, and if he is such purchaser without such notice, 
and without knowingly giving the former trustee aid in the per- 
petration of a fraud, his title ought to be supported. Cherry’s 
title is presumptively good, unless it has been proven to be frau- 
dulent. 3 

To which said charge and refusal to charge, plaintiff by his 
counsel excepted, and upon these several exceptions have as- 


signed error. 
S. & R. P. Hatt, for plaintiff in error. 
Srusss & Lester, for defendant. 
By the Court.—Lumprxin, J. delivering the opinion. 


[1.] We hold, in the first place, that the order granted by 
Judge Tracy, at Chambers, to sell this trust property, was a nul- 
lity. 

[2.] Chancery jurisdiction in this State is conferred upon the 
Superior Courts, and not upon the Judges thereof. Prince, 447. 

[3.] But conceding the invalidity of this order, was there not 

ample evidence before the Jury to authorize the verdict? Sam- 


voL x 55 
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uel J. Ray testified, that about the time of the sale to Cherry, or 
previous thereto, Mrs. Morris, the cestui que trust, in a conversa- 
tion with witness, stated that after discharging his debt, contract- 
ed for the support of herself and family, she was still very much 
involved, and would be compelled to sell a portion of her pro- 
perty to relieve her from embarrassment, and that she offered to 
sell Henney, the negro in dispute, to witness, but he declined 
purchasing, for the reason that she was so trifling that he would 
not have her. Witness called on Cherry and communicated to 
him these facts. 

It will not be disputed, I apprehend, that it was entirely com- 
petent for the trustee to sell this property, with the consent and 
approbation of the cestui que trust, there being no restriction in 
the deed, or limitation over to children orthird persons, and with 
Ray’s testimony before them, uncontradicted and unimpeached, 
the Jury were not only justified in rendering the verdict which 
they did, but they could have legally returned none other. 

Taking this view of the case, we deem it unnecessary to con- 
sider the other points contained in the bill of exceptions. I 
would remark, however, that as it respects the charge of the 
Court, instead of fault being found with it by the plaintiff in er- 
ror, it occurs to us that complaint might properly have come 
from the other side ; for while the door was thrown wide open to 
assail this transaction for fraud or other cause, and the Jury 
were left free and untrammelled, and clothed with plenary pow- 
ers to set aside the judicial sale as void, the Judge omitted to 
instruct them, that notwithstanding this judicial sale was void, 
for want of power to grant it, notice to the cestwi que trust, fraud, 
the misapplication of the proceeds, or any other cause, still, if 
Mrs. Morris voluntarily assented to it, and the transfer was made 
at her instance, the title was divested, and the present trustee 
could not recover the property. 

[4.] Notwithstanding the misdirection of the Court, there- 
fore, upon some of the questions raised on the trial, being en- 
tirely satisfied that justice has been done, and that a new trial 
ought to produce the same result, we are unwilling to send this 
cause down to be re-tried. 
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In the leading reported decision on the subject of granting 
new trials, that of the Dutchess of Maganier, (2 Salk. 646,) the 
Court admitted that the verdict was against law, but held that, 
inasmuch as the justice and conscience of the case were with 
the verdict, they would not interpose. 

In Brazier vs. Clap, (5 Mass. R. 1,) Sedgwick, J. said, “ Even 
if fault could justly be found with the Judge’s direction, I do 
not think that a new trial ought to be granted. A new trial 
ought never to be granted, when the Court is perfectly satisfied 
that ona second trial the same verdict must, by law, be given, al- 
though there might have been some mistake by the Judge at the 
trial.” 

In Springer vs. Bowdoniliam, (7 Greenl. Rep. 442,) the Supreme 
Court of Maine held, that admitting a question at Law had been 
erroneously submitted to the Jury, the Court would not, for that 
cause, disturb the verdict, provided they were satisfied that it 
was correct. 

In Aldrop vs. Magill, (4 Day. 42,) the Court, after recapitulat- 
ing the facts, say, “‘ Whether the charge of the Court was per- 
fectly correct in point of law, it is unnecessary to determine. 
Justice is done and a new trial ought not to be granted.” 


No. 61.—Gizsen J. GREEN, administrator of David M. Causey, 
plaintiff in error, vs. Nancy J. Causey, defendant in error. 


[1.] Where judgments had been obtained against the husband prior to the 
marriage with his wife, and his estate insolvent: Held, that on the death 
of the husband, the wife was entitled to dower in his lands which had 
not been sold under the judgment; that altough the judgments created a 
lien upon his lands, his seisin thereof was not divested until levy. — sale 
under the execntion,in the manner pointed out by law. 
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Application for dower, in Crawford Superior Court. Tried 
before Judge Starx, February Term, 1851. 


This was an application made to the Superior Court of Craw- 
ford County, by the defendant in error, to have dower assigned 
her, in fifteen acres of land situate in said County, of which her 
husband, David M. Causey, died seized and possessed. 

Commissioners were appointed, who laid off and assigned 
one-third of said land, on which were situated the dwelling house, 
kitchen, &c. to the applicant. 

To the confirmation of said assignment by the Court, plaintiff 
in error objected, on the grounds : 

Ist. Because the third assigned to the demandant, was of 
greater value than either of the other thirds. 

2d. Because before the intermarriage of David M. Causey 
and demandant, there were divers judgments against said Cau- 
sey, which remained unsatisfied, and constituted prior liens upon 
his lands, which the marriage did not divest, and that the estate 
was, and is, insolvent. 

3d. Because the applicant had clandestinely sent off two ne- 
groes belonging to said estate, and concealed the evidence of 
title to the same, from administrator, which was an act that bar- 
red her of the right of dower. 

4th. That the lands in question were in a_ public place of 
business, and a third in value should have been assigned. 

On the trial of the issue upon this traverse, at the February 
‘Term, 1851, counsel for applicant moved to strike out the 
second and third grounds, which motion was sustained by the 
Court, and counsel for plaintiff in error excepted. 

It appeared in evidence, that the fifteen acres of land lay 
contiguous to the corporate limits of the Town of Knoxville ; 
and one witness swore, that it derived considerable value from 
the fact that it was convenient for residences for those who 
might follow business in said Town. 

The Court charged the Jury, “that the right of the appli- 
cant in this case to have the assignment of dower affirmed, de- 
pends on the question, whether or not the commissioners have 
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assigned her more than her legal rights. Has the law been exe- 
cuted? is the question. If it has, you will confirm the return 
of the commissioners; if not, set it aside, and anew writ will 
issue. 

“If the land on which this dower is claimed, be without a 
corporate City, Village, or public place of business, then a dif- 
ferent rule prevails from that in force in relation to real estate, 
situated within these places. The location of the property, is a 
question of fact for your exclusive determination.” The Act 
incorporating the Village of Knoxville, and the Acts amendatory 
thereof, were read by the Court to the Jury, and he proceeded ; 
“If the land in this case, is situated without any corporate City, 
Village or public place of business, and if the commissioners 
have not assigned the widow more than one-third part of the 
lands, including the tenements, having regard to the shape and 
valuation of the lands, then the applicant has received no more 
than her legal rights, and you should confirm the return of the 
commissioners. 

“Tf the lands are within any corporate City, Village or pub- 
lic place of business, then she is not entitled to one-third part 
of the lands, including the tenements, but is only entitled to one- 
third part of the lands and tenements, according to quantity or 
valuation, as may be proper, just and equitable. Regulate your 
verdict by the instructions given.” 

To which charge of the Court, counsel for plaintiff in error 
excepted, and upon these several exceptions have assigned 
error. 


Green & Cotvernouse, for plaintiff in error. 
S. & R. P. Hatt, for defendant. 
By the Court.—Warner, J. delivering the opinion. 


This case came before the Court below, on objections filed to 
the return of the commissioners who had made an assignment 
of dower to the demandant. 
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The first objection, that the third assigned to the demandant 
was greater than either of the other thirds, will necessarily be 
controlled by the judgment rendered upon the fourth ground, and 
therefore we pass that by for the present. 

[1.] The second objection taken to the demandant’s right to 
dower is, that before her marriage with her late husband, there 
were divers judgments against him unsatisfied, which created 
prior liens upon the land, to that of the widow’s right of dower, 
his estate being insolvent. The question is, do judgments 
against the husband, prior to the marriage, when his estate is 
insolvent, defeat the right of the wife to dower in his lands and 
tenements ? 

By the Act of 1826, the widow is entitled to dower in all 
lands of which her husband may have died seized and possessed. 
Prince, 249. Although under our law, a judgment creates a 
len upon the defendant’s property, yet he continues seized thereof 
until a levy and sale in the manner pointed out bylaw. Although 
judgments were obtained against the husband prior to his mar- 
riage, yet, that fact alone did not defeat the seisin of his land ; 
and when he married his wife, and died so seized of the land in 
controversy, his widow, under the provisions of the Act of 1826, 
became entitled to dower in all the lands of which he died seized 
and possessed. Whether the widow takes her dower, subject to 
the incumbrance of the judgments against her husband prior to 
the marriage, is a question not made in this record, and upon 
which we express no opinion. The motion to strike out this 
ground of objection, was properly’ sustained, in our judgment, 
by the Court below, as constituting no legal objection to the wid- 
ow’s right to dower in the lands of her deceased husband. 

The third ground taken in relation to the widow clandestinely 
sending off two of the negroes, was no legal bar to her right to 
dower, and the Courtbelow also properly sustained the motion 
to strike out that objection. 

The first and fourth objections to the assignment of the wid- 
ow’s dower to the lands in question, relate to the portion assign- 
ed to her, which necessarily depends, under the provisions of 
the Act of 1839, on the locality of the land. By that Act, if 
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‘the lands are “ without any corporate City, Village or public 
place of business,’ then the widow is to have one-third part thereof 
assigned to her, including the tenements. If the lands are with 
in any corporate City, Village or place of public business, then 
the widow is to have assigned to her one-third part of all the 
lands and tenements, according to quantity or valuation, as shall 
be thought proper, just and equitable. Cobb’s New Digest, 229. 
The Court left the question as to the locality of the premises 
to the Jury, and the charge of the Court to the Jury on this 
branch of the case, is excepted to. 

If there is error in the charge of the Court to the Jury, we 
are unable to discover it. The charge, as it appears in the record 
before us, is substantially in the very words of the Statute. 

Let the judgment of the Court below be affirmed. 





No. 62.—ALEXANDER RatreRes, plaintiff in error, vs. Davin 
D. Nexson, defendant in error. 


{1.] Ifa party wishes to introduce a copy deed in evidence, it will be a suf- 
ficient compliance with the rule, to swear that the original deed in his 
belief is lost or destroyed, and that it is not in his custody, power or con- 
trol. 

[2.] It is error for the presiding Judge to express an opinion to the Jury on 
the facts proven. 


Ejectment, in DeKalb Superior Court. Tried before Judge 
Hitt, March Term, 1851. 


This was an action of ejectment, brought on the several de- 
mises of David. D. Nelson, Noah Paramore, executor of John 
Paramore, and Simeon A. Smith, against Alexander Ratteree, 
defendant, for the recovery of lot of land, No. 124, in the 14th 
district of originally Henry, now DeKalb County. By an order 
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of the Court, at September Term, 1850, Robert F. Sessions was 
made a co-defendant. 

The defendant pleaded the general issue and the Statute of 
Limitations. On the trial, the plaintiff proved by Andrew Cald- 
well, the possession of the land by the defendant, Ratteree, and 
that he had been in possession since the year 1841. 

Plaintiff read in evidence a plat and grant from the State to 
David D. Nelson, alsé a letter from Ratteree, the tenant in pos- 
session, to Noah Paramore, of which the following is a copy: 
“‘Groroia, DEKALB Counry. 

“Sir :—I wish to inform you that if you think your title is 
good to lot of land, No. 124, in the 14th district, formerly Hen- 
ry, now DeKalb, and will sell said lot and make a warranty 
title to it at a fair price, I will buy. I hav’nt the money, but I 
have got a likely negro girl, I will bring down and give you for 
the land, if you will make that kind of a trade. 

Yours truly, . ALEX. RATTEREE.” 

“ This, 28th July, 1848.” 

Here the plaintiff closed. 

The defendant offered in evidence, a copy deed, on the re- 
cords in the Clerk’s office of the Superior Court of DeKalb 
County, made by James Turner to Robert F. Sessions, co-de- 
fendant, first having submitted a written affidavit made by Ses- 
sions, in substance as follows, “that the original deed, which 
was made on the 6th day of September, 1829, and recorded on 
the 10th day of September, 1842, is not in his power, custody, 
or control ; that he has made diligent search for the same, and 
that he believes the said original has been and still is lost or 
destroyed.” 

R. M. Brown, the Clerk, swore, “ that upon the application of 
Sessions, he made diligent search in his office, but could not 
find the original deed ; that the deed was recorded by his prede- 
cessor, who, when he left the office, took with him many of the 
deeds which he had recorded.” 

Counsel for plaintiff objected to the admission of the deed in 
evidence, which motion was sustained by the Court, on the 
grounds, 
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Ist. Because the opposite party had not been notified to pro- 
duce the original deed. 

2d. Because the affidavit did not show that diligent search 
had been made for the original, and that the word “ made” in 
the affidavit, was not sufficient to show that the deed ever was 
executed. - 

To which ruling of the Court, counsel for defendant except- 
ed. 

The Court charged the Jury “that the plaintiff had shown a 
sufficient title to enable him to recover, prima facie, the premises 
in dispute, and that they must find for him, unless the defend- 
ant showed a legal title.” At this point, counsel for defendant 
remarked to the Court, “that the defendant thought he had 
proven over seven years’ peaceable possession.” The Court 
then charged the Jury, “If you believe Ratteree has proven that 
he has held the land, claiming it as his own, for over seven years, 
and you believe this notwithstanding his letter to Paramore, you 
will find for the defendant, with cost of suit.” 

To which charge counsel for defendant excepted, and upon 
these exceptions have assigned error. 


Murpny & Cotuier, represented by Gienn, for plaintiff in 


error. 
Catsoun, for defendant in error. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The rule of Court requires that when a party wishes to 
introduce a copy deed in evidence, it shall be a sufficient foun- 
dation for the introduction of such secondary evidence, for the 
party to swear to his belief of the, loss or destruction of the 
original, and that it is not in his possession, power or custody. 
The plaintiff in error, we think, complied with ihe requirement of 
the rule ; he swears to the ma/ ing of the original deed; we un- 
derstand him thereby to swear that it was execuded. It is not 
expected that a party shall use strictly accurate professional 
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language; the deed was proven to have been recorded; the 
assumption upon the face of the whole affidavit is that there was 
an original deed. He farther swears that according to his belief 
the original is lost or destroyed, and that it is not in his power, 
custody or control. It is objected that he does not swear that 
the original is not in his possession. The rule, it is true, uses 
the word possession ; a literal compliance as to that matter is not 
necessary ; if he complies substantially it is enough. That he 
has done. He is clearly held to swear that it is not in his pos- 
session, when he swears that it is not in his custody or control. 
If it was in his possession, the party is perjured, because then it 
would have been in his custody and control ; if in his possession, 
it would be in his power. He did swear, not in the language of 
the rule, but in its spirit and meaning, that the deed was not in 
his possession. We think the copy ought to have been admit- 
ted. 
[2.] The presiding Judge instructed the Jury, “that the 
plaintiff had showed sufficient title to enable him to recover, 
prima facie, the premises in dispute, and that they must find for 
him unless the defendant showed a legal title.” It is objected 
that the Judge expressed an opinion to the Jury on the facts. 
He clearly did, when he said that the plaintiff had shown a suf- 
ficient title to recover, prima facie, the premises in dispute. If 
he meant such a title as the law would sustain, if the Jury found 
the facts as attempted to be proven, he did not say so, The 
Jury had good right to believe that he intended to say that a 
sufficient title was in fact proven. This was violative of the 
Act of the Legislature, and was error. 

We find no fault with the rest of the charge. He did not in- 
tend to,exclude from their consideration, the evidence of posses- 
sion ; but we understand him to say, that if after considering his 
letter, the Jury believed still that defendant had proven posses- 
sion for seven years, claiming the land as his own, they should 
then find for the defendant. Both the evidence of possession 
and the letter were, we think, submitted to the consideration of 
the Jury. 

Let the judgment be reversed. 
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No. 63.—Mason & Watprr, plaintiffs in error, vs. Dean & 
Nasu, defendants in error. 


[1.] In accordance with the practice which prevails in most of the circuits 
in this State, costs cannot be taxed against the losing party for the attend- 
ance of witnesses who were summoned but not sworn. 


Illegality, in DeKalb Superior Court. Decided by Judge 
Hitt, March Term, 1851. 


At the September Term, 1849, of DeKalb Superior Court, a 
bill in Equity, wherein Dean & Nash were complainants, and 
Mason & Waldrip were defendants, was dismissed and order 
passed by the Court, that the defendants have leave to enter up 
judgment for the cost against the complainants. Judgment was 
accordingly entered up anda fi. fa. issuedthereon. To this fi. 
Ja. the defendants, Dean & Nash, filed an affidavit of illegality, 
upon the following grounds: 

“ Because said fi. fa: was issued from a judgment rendered 
against these defendants in favor of said plaintiffs for cost, in a 
suit in Equity, in the Superior Court of DeKalb County, where- 
in these defendants were complainants and the said plaintiffs 
were defendants, which said suit was dismissed before any of the 
witnesses subpcenaed by the defendants in said suit, were re- 
quired to testify, and these defendants say that the said sum of 
$70 50 cts. for which said fi. fa. is proceeding, is composed of 
the sums sworn to, and claimed to be due by Thomas Rusk and 
others, witnesses subpoenaed by the defendants in said suit in 
Equity and plaintiffs in fi. fa. who were not sworn in said 
case.” 

On the hearing of the affidavit of illegality, the Court sustain- 
ed the same, on the ground that the witnesses of Waldrip & 
Mason, were not sworn in the Equity cause, and counsel for 
plaintiffs in error excepted. 


Moureny & Ezzarp, for plaintiffs in error. 
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Catuoun, for defendant in error. 
By the Court—Lumrxw, J. delivering the opinion. 


[1.] If it were not for the well authenticated practice which 
has obtained in almost every circuit of this State, of not allow- 
ing cost to be taxed for witnesses who are not sworn, we should 
feel somewhat embarrassed as to the proper course to be 
adopted. 

The rule which has been established, is simple and practical, 
and easy to be understood. It cannot be doubted, however, 
that it frequently works much hardship and injustice to the suc- 
cessful suitor. 

Admissions of facts may be made at the trial, which would 
render the examination of the witnesses unnecessary, though 
proof of such facts may be essential to the party’s case, and 
therefore, the attendance of the witnesses was indispensable. 

So too, the testimony may be rendered unnecessary by the 
course of pleading ; the decision of the Court upon matters of 
law, or the discontinuance of the cause by the adverse party, as 
in the presentinstance. Still, in all these cases, if the witnesses 
were summoned fairly to testify to facts which are material, but 
the cause takes such a turn that their testimony is not wanted, 
there is no good reason why the expense of their attendance 
should not be taxed against the losing party, it being a charge 
which the gaining party has necessarily incurred. 

On the other hand, no rule could be well enforced, unless it 
goes to the extentof taxing the losing party with the attendance 
of all witnesses who are subpeenaed, no matter at what stage he 
is cast or discontinues his suit ; and thus trust the whole mat- 
ter to the fairness and integrity of counsel, under whose advice 
and direction the cause is usually prepared for trial. 

A provision might be made to require the party to verify the 
facts by affidavit, whenever there were reasonable doubts or sus- 
picion entertained, that witnesses had been unfairly summoned. 
This, perhaps, would be restriction enough, when it is recollected 
that the parties will probably be deterred from subpcenaing more 
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witnesses than he honestly thinks to be necessary, from the 
fact that the event is uncertain and the expense may fall upon 
him. 

But these are considerations to be addressed to the Legisla- 
ture, rather than the Court, and to that body we are disposed to 
refer the subject, leaving the practice in the meantime, as 
we find it, which has grown up under our own Statutes. 
Should a contrary practice prevail in any particular circuit, 
for myself, I should feel unwilling to disturb it. Here the 
decision is in accordance with the practice in the Coweta Cir- 
cuit, as admitted by counsel in the argument. 

Judgment affirmed. 





No. 64.—Lemvet Coss ef al. plaintiffs in error, vs. HumPHREY 
W. Coss, defendant in error. 


[1.] When the administrators of deceased co-obligors are sought to be made 
parties defendants to an application to establish a lost bond, the names 
of such administrators should be stated in the petition and rule ni si, with 
as much distinctness as in other suits. 


[2.] In an application to the Superior Court by petition, to establish lost pa- 
pers, under the 6th section of the Judiciary Act of 1799, such petition 
must allege that the defendants, or one of them, resides in the County in 
which the application is made, in order to give that Court jurisdiction of 
their persons, such application being considered in the nature of a swit. 


Rule zi si, in DeKalb Superior Court. Decided by Judge 
Hitt, March Term, 1851. 


In November, 1838, Lemuel Cobb was appointed administra- 
tor on the estate of Humphrey Cobb, and executed his bond, 
with Jesse F. Cleaveland and Benjamin B. Avery as his secu- 
rities. The bond was subsequently destroyed by fire. At the 
September ‘Term, 1850, of DeKalb Superior Court, Humphrey 
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W. Cobb, one of the heirs-at-law of Humphrey Cobb, deceased, 
filed his petition, praying the establishment of a copy bond in 
lieu of the original ; at which time the Court granted the follow- 
ing rule ni st: 

“Tt appearing to the Court, by the petition of Humphrey W. 
Cobb, and copy bond and affidavit thereto annexed, that the 
original bond was executed by said Lemuel Cobb, Jesse F. 
Cleveland and Benjamin B. Avery, and that the original bond 
has been destroyed by fire, and that said Humphrey W. Cobb is 
interested in the establishment of the same, as he is one of the 
heirs-at-law of Humphrey Cobb, whose name is mentioned in 
said bond, and upon whose estate the said Lemuel Cobb was 
appointed the administrator, and the said Humphrey W. Cobb 
prays the establishment of said copy bond in lieu of the original 
so lost: It is therefore ordered, that said Lemuel Cobb, Jesse 
F. Cleveland, or their administrators, and Benjamin B. Avery, 
show cause, if any they have, by the first day of the next term 
of this Court, why the said copy bond should not be establish- 
ed in lieu of the original bond; and it is further ordered, that 
a copy of this rule be served personally on the administrators of 
the said Lemuel Cobb and Jesse F. Cleveland, and on said Ave- 
ry, if to be found within this State, and if not, that it be pub- 
lished in one of the public gazettes of this State three months 
previous to the next term of this Court.” 

A copy of this rule was served personally on James Smith, 
administrator of Jesse F. Cleveland, by the Sheriff of Bibb 
County. The plaintiff in the rule, atthe March Term, 1851, show- 
ed that the rule mi si had been published in one of the public 
gazettes of the State, for three months previous to the setting of 
the Court, and moved the Court to make the rule absolute. To 
which motion counsel for James Smith, administrator of Jesse 
F. Cleveland objected, on the following grounds : 

ist. Because the rule ni si, as published, did not notify the 
defendants that might not’ be found in the State, that it was 
published as a service upon them, nor does it contain an order 
that service should be perfected in that way. 

2d. Because neither of the defendants in the rule resided in 
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the County of DeKalb, and, therefore the Court in DeKalb had 
no jurisdiction, and the Sheriff of Bibb County had no right to 
serve James Smith in the County of Bibb, with the rule issued 
from the County of DeKalb, and returnable to the said County 
of DeKalb. 

3d. Because it did not appear to the Court by the rule, or in 
any other way, who was the administrator of Lemuel Cobb, or 
that there was one appointed. 

The Court overruled the objections and made the rule abso- 
lute, and counsel for plaintiffs in error excepted. 








Morpny & Cot.ier, for plaintiffs in error. 


Catnoun, for defendant in error. 


By the Court.—Wanrner, J. delivering the opinion. 


Two objections were made to the petition filed in this case. 
First, that it did not appear therefrom what were the names of 
the administrators of Lemuel Cobb and Jesse F. Cleveland. 

2d. Because it did not appear on the face of the petition or 
rule ni si to establish the lost bond, that either of the parties 
defendant resided in the County of DeKalb, and, therefore, that 
Court had no jurisdiction of the persons of the defendants. 

[1.] In regard to the first point, we think the names of the 
legal representatives of the deceased parties should be stated as 
distinctly in a proceeding of this kind, as in any other suit, and 
for the same reasons—the more especially when service is to be 
perfected by publication. 

[2.] The second objection is, in our judgment, also well tak- 
en. By the 6th section of the Judiciary Act of 1799, the Supe- 
rior and Inferior Courts, respectively, “have the power and au- 
thority to establish copies of lost papers, deeds, or other writ- 
ings, under such rules and precautions as are or may have been 
customary, and according to Law and Equity.” By the 52d Com- 
mon Law rule of practice, it is provided, that when any person 
shall seek to establish lost papers under the 6th section of the 
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Judiciary Act of 1799, he shall present a petition to the Superi- 
or Court, together with a copy in substance of the lost paper, 
&c. whereupon a rule ni si may be obtained, calling upon the 
opposite party to show cause, &c. which rule shall be personally 
served on the party, if to be found in the State, or if not to be 
found, then published in some public gazette of the State for 
three months. 2 Kelly, 476. 

This application to establish lost papers, according to the pro- 
visions of the Judiciary Act of 1799, is, in our judgment, a suit, 
and the application should be made in the County of the defend- 
ant’s residence, or in the County in which one of the defendants 
reside, when there is more than one. ‘The petition should set 
forth, upon its face, that the defendant resides in the County in 
which the application is made, in the same manner as in other 
suits, so as to give to the Court jurisdiction. The application to 
the Court to establish lost papers is not any the less a swit, be- 
cause our Judiciary Act and rules of practice have simplified 
the mode of proceeding—made it more expeditious and less ex- 
pensive. What reason is there why a defendant in an applica- 
tion to establish lost papers, should be compelled to go out of 
the County of his residence to defend such application, any more ; 
than a defendant who is sued ona promissory note? The pa- 
pers may have been lost by the neghgence of the party seeking 
to establish them—the non-payment of the note is the act of the 
party who defends it. Besides, the right of the applicant to have 
his alleged lost paper established, may be traversed by the de- 
fendant, and along and expensive Jury trial be had between the 
parties. 

There being no allegation in the petition presented by the 
plaintiff, seeking to establish the lost bond, that either of the de- 
fendants resided in the County of DeKalb, that Court had no 
jurisdiction of their persons, and for that reason the application 
should have been dismissed. 

Let the judgment of the Court below be reversed. 
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No. 65.—Nartuan H. Beat, executor, &c. plaintiff in error, vs. 
Samuet R. Brake and others, trustees, &c. defendants in 
error. 


[1.] When a plea to a bill in Chancery is adjudged a good defence in part, 
and ordered to stand for an answer, it isa sufficient answer to so much of 
the bill as it covers, unless by the order liberty is given to the complainant 
to except. 

[2.] When a defendant consents to answer, or having pleaded, is ordered 
te answer, he must answer fully. 


[3] Interrogatories in a bill cannot enlarge or contract the case made by 
the allegations in the bill. The defendant is bound to answer all material 
interrogatories, and if the answer, being in the affirmative, the admission 
would be of any use to the complainant, either to assist his Equity, or to 
advance his claim to relief, the interrogatory is material. 


j4.] In a bill filed by legatees against an executor, calling for an account of 
usurious interest made upon the funds of the estate, he must answer as to the 
amount of money loaned—at what rate—when and with whom usurious 
contracts were made—how often renewed, and what profit he realized ; 
appending an account of the whole to his answer, according to the best of 
his knowledge, information, remembrance and belief. 


{5.] When a defendant in Equity has in his power the means of acquiring 
the information necessary to enable him to make the discovery called for, 
he is bound to make use of such means, whatever pains or trouble it may 
cost him. 


In Equity, in Houston Superior Court. Tried before Judge 
Stark, May Term, 1851. 


This was a bill in Equity, filed by Samuel R. Blake and his 
wife, formerly Mary Adeline Beall, against the plaintiff in error. 

The bill alleges, that Rebecca Bostwick departed this life in 
the year 1834, leaving an estate of the value of one hundred thou- 
sand dollars, and leaving also a last will and testament, whereby 
she disposed of allof saidestate ; wherein, after devising several 
legacies, she directed that the remainder, amounting to eighty 
thousand dollars, be divided into four equal parts, and be de- 
livered to the persons specified ; that complainant and his wife 
were entitled, under the said will, to one-eighth part ofthe residu- 
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um of said estate ; that Nathan H. Beall, alone qualified as execu- 
tor of said will, and took into his possesion the said estate, in April 
1834. The bill charges, that upon divers pretences, the defend- 
ant has refused to come to a settlement with complainants; one 
of which is, that he has been compelled to pay over, by a decree 
in Monroe Superior Court, one-half of said estate to other claim- 
ants, than the legatees mentioned in the will of Mrs. Bostwick ; 
and that the legacy of complainants must abate in that propor- 
tion, while the specific legacies mentioned in the will do not 
abate. The bill charges, that this pretence is set up by the 
executor for the benefit of his daughter, Frances Lumpkin Beall, 
now Powers, who by said will, claims several of the most valu- 
able slaves and other property; and denies that the doctrine of 
abatement of legacies so as to protect specific legacies, applies 
to the pretended case of the defendant, but only to cases where 
the property lost, as well as that saved, belonged to the testa- 
tor. , 

The bill charges, that the defendant has loaned out the moneys: 
arising from said estate, and from hire of negroes, and rent of 
land, annually, at usurious interest as high as twenty-five per 
cent. and compounding annually the same by renewal, and yet 
he has rendered no account of usurious interest received by 
him. 

The bill prays that defendant may be decreed to come to a 
full and fair settlement with complainants. 

To this bill the defendant filed a demurrer, with specifications 
in relation to that portion of the bill, that charges defendant with 
setting up the specific legacies as a pretence why he does not 
come to a settlement with complainants. 

On the 22d day of January, 1845, Judge Tracy, at Chambers, 
passed the following orders: 

“Tt is on motion of complainants’ solicitors, ordered that the 
said bill be amended, by striking outso much of said bill as sets 

up asa pretence and charge that said defendant, Beall, retains 
more than the law allows for the purpose of paying specific leg- 
acies. Itis further ordered, that the defendant answer or plead 
to said’ bill, on or before the first day of next term.” 
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In obedience to to this order, the defendant filed several pleas ; 
among others he set forth the amendment of complainants’ bill, 
by striking out the charges in relation to the specific legacy to 
Mrs. Powers. He also pleaded a settlement with Samuel R. 
Blake, made on the 2d day of February, 1844, and before the 
filing of said bill, and set up the receipt of complainant, Blake, 
as a bar to the said bill, which receipt was asfollows: ‘ Re- 
ceived of Nathan H. Beall, executor of the last will and testa- 
ment of Rebecca Bostwick, deceased, eleven hundred and sixty 
dollars and fifty-one cents, it being in full of the interest of 
Mary A. Blake, my wife, formerly Mary A. Beall, in and to the 
estate of Mrs. Rebecca Bostwick, deceased, as settled by a de- 
cree in Equity of the Superior Court of Monroe County ; saving 
and reserving such of her interest in and to said estate, as has 
been heretofore by agreement with said Beall, left to further ad- 
judication. SDMUEL R. BLAKE.” 

Defendant, pleaded that the “saving and reserving inter- 
est,” specified in said receipt, relates to an agreement en- 
tered into on the 13th day of January, 1844, between de- 
fendant, Blake, and the other parties at interest, by which it 
was agreed that defendant should pay over to Mrs. Powers, the 
pecuniary legacy in full, and half in value and hire of the ne- 
groes bequeathed her in said will of Mrs. Bostwick—the other 
half of said negroes and hire to be retained in the hands of said 
defendant, subject to litigation. 

The defendant, by an amended plea, set up, Ist. That com- 
plainants have no right to recover of him, or receive more than 
the legal interest. 2d. He is not compelled to answer or dis- 
close the fact of his receiving usurious interest, because the dis- 
closure would subject him to litigation, and to be sued by those 
from whom he received the usurious interest. 3d. Complainants 
knew before the settlement referred to in their bill, that usurious 
interest had been taken by him, from time to time, in the man- 
agement of the cash of said estate,” and as evidence of this 
fact, he pleaded an agreement between the defendant and com- 
plainant, Blake, and other legatees, to the effect that the defend- 
ant “agreed to guarantee the legatees against all loss in conse- 
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quence of usury being successfully pleaded against any of the 
claims which they may receive from him as executor, &c.” 

At asubsequent term of the Court, on hearing argument on 
the plea and amended plea of defendant, the Court passed the 
following order : 

“Tt is ordered and adjudged that the plea insisting on an ac- 
count stated and setting forth a settlement and receipt of Samuel 
R. Blake, of the 2d February, 1844, and the agreement of the 
13th January, 1844, be sustained by the Court, so far as relates 
to said account stated, and the agreement of the 13th January, 
except as is in said receipt excepted, as a defence in part, and 
that the said plea do stand foranswer. The residue of the plea not 
relating to the account stated, receipt and agreement, is overruled 
by the Court, and the amended plea is overruled ; and it is order- 
ed that the defendant answer fully as to the usury, whether he re- 
ceived any, and how much, and when, on the money oreffects be- 
longing to said estate, and that he answer fully as to the one-half 
of the legacy bequeathed to Mrs. Powers, retained in his hands to 
await litigation, to whom it belongs, and show why he should 
not account to complainants for their share in said reservation.” 

In obedience to this order, the defendant answered, “that in 
his acts as executor of said Rebecca Bostwick, he made no 
usury. When he, asexecutor'of said will, received money due 
the estate, he charged himself with the amount and made a” re- 
turn of the same to the Court of Ordinary, regularly. *He made 
and held himself responsible to the estate, for the whole amount 
of such principal sum received, with legal interest, free from any loss 
of bad debts to the estate, orany loss of interest, because the money 
eould not be loaned out ; for which he has accounted to the lega- 
tees in full, and to complainants in this bill. Any usurious trans- 
acions he may have had with other persons, was on his ownac- 
count, and not with the funds that he regarded the funds of the es- 
tate properly so called, because he charged himself with so much 
money as he collected, and the moneys then so collected were 
mixed with his own funds, which he used in business of various 
kinds, and among other things loaned out somemoney. Defend- 

ant did not keep separate the funds of the estate from his own, nor 
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did he keep an account of the usurious interest made by him, and 
could not speak with any certainty of these individual transac- 
tions of his own. Defendant believes that the sum of principal 
and legal interest, turned over by him to the legatees, exceeds: 
all the legal and usurious interest and principal which he may 
have made by his dealings with the estate, when the losses are 
considered, which fell alone on him.” 

Defendant answering as to the specific legacy of Mrs. Pow- 
ers, “shows this reason why he should not account to complain- 
ants for their portion of this legacy : that it is a specific legacy; 
that it was bequeathed to Mrs. Powers and not to them ; that in 
the settlement of the estate, it was not necessary to pay 
debts or demands, or for any other cause whatever, to entrench 
on specific legacies; that defendant is informed that a demur- 
rer was filed to that part of complainant’s bill that laid a elaim to 
this specific legacy, or a portion of it; and atthe hearing, on 
motion of complainant’s counsel, the said bill was amended, by 
striking out that portion of the bill relating to the specific lega- 
cy of Mrs. Powers.” 

To which answer the complainant, filed the following excep- 
tions. 

1st. Because the defendant does not answer whether or not 
he received any usury on the money or dues belonging to the 
estate, or that were derived from the estate of Rebecea Bost- 
wick, but answers evasively, by saying, “In his acts as execu- 
tor of Rebecca Bostwick, he made no usury.” 

2d. He answers, that when he received moneys due the estate 
he charged himself with the amount, and made a return of the 
same, but does not set forth nor show such return, nor the amount 
thereof. 

3d. He answers that he mixed up the funds of the estate with 
his own money, and used and loaned it out as his own, but does 
not answer to the best of his remembrance, information and be- 
lief, the amount of the moneys of said estate so mixed with his 
estate, and what interest he received or made from loans and 
dues thus made after such mixture ; he does not answer the per 
cent. he was in the habit of exacting on loans. 
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4th. He answers that he believes the amount he turned over 
to the legatees, in principal and interest, exceeds the amount 
that came to his hands, when the losses areconsidered, but does 
not state nor set forth such amounts received or turned over, nor 
the amount of the losses. 

5th. He states that complainant, Blake, had returns before 
him, made by defendant, and that from such returns, he knew 
and was apprised of all the actings and liabilities as exeeutor, 
but does not set forth, nor show, nor exhibit such returns to this 
honorable Court. 

6th. That such answer is evasive and indirect, and in many 
parts argumentative. 

7th. The defendant does not attach to his answer any account 
or exhibit of his dealings of many years’ standing, with the es- 
tate of his testatrix. 

8th. That he does not answer facts to the best of his knowl- 
edge, remerabrance, information and belief. 

The Court sustained the exceptions to the answer, and order- 
ed the defendant to answer over, and counsel for defendant ex- 
cepted. 


Powers & Wuirttte, for plaintiffs in error. 
S. T. Bamey, for defendant. 
By the Court—Niszet, J. delivering the opinion. 


To determine whether the exceptions to this answer were well 
sustained, it is necessary to inquire into the character of the bill, 
to ascertaim to what the plaintiff in error was required to respond. 
The bill was filed originally to recover the entire interest of the 
complainants, under the will of Mrs. Bostwick. It sets forth 
the will—the entering upon its execution by Beall, the executor 
—the value of the estate which came to his hands—charges 
that he had refused to settle with them, but under various pre- 
tences had for many years retained the estate in his hands, using 
its funds for his own benefit—loaning them out at usurious in- 
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tetest; that is, at 25 per centum, or other large rate of interest. 
It puts into the mouth of the executor divers pretexts for not 
accounting, all of which it negatives, charging to the contrary. 
Among them is this, to wit: that the complainants are residuary 
legatees ; that there are large specific legacies bequeathed by the 
testatrix, to Frances Lumpkin Beall formerly—now Frances 
Lumpkin Powers—and others ; that by a decree in Monroe Su- 
perior Court, one-half of the estate conveyed by the will was 
adjudged to belong to certain claimants against the will; that in 
‘consequence of this decree, the legacies of complainants are 
reduced—the specific legacies not being subject to abatement, 
but payable in full. The complainants go on to exhibit themselves 
as residuary legatees under the will of Mrs. Bostwick, entitled 
to one-eighth of the residuum of her estate, and pray that the 
executor may be decreed to account fairly and fully with them. 

Thus stood the bill primarily. It was a bill calling for a gen- 
eral accounting as to the entire administration of the will, claim- 
ing especially that the executor account with them, touching the 
usurious interest realized upon the funds of the estate, during 
along series of years, and also claiming that the specific lega- 
cies to Mrs. Powers and others, abate rateably with the residu- 
ary legacies, in satisfaction of the decree awarding one-half 
the estate to certain claimants against the will. 

In 1845, the plaintiff in error demurred, especially to so much 
of the bill as set up a claim to abatement on the part of the 
specific legacies, and because the specific legatees were not 
made parties. The record discloses no judgment on the demur- 
rer, as to these special grounds. It is, however, necessarily in- 
ferrable that the Chancellor was with the plaintiff in error, and 
the necessity of a judgment was obviated by the complainants 
abandoning their claim that the specific legacies abate. For, 
on motion of compiainants’ solicitors, it was ordered, “ that the 
bill be amended, by striking out so much of said bill as sets up as a 
pretext and charge, that said defendant, Beall, retains more than the 
- lawallows for the purpose of paying specific legacies, and that de- 

Jendant plead or answer to said bill, on or before the first day of 
the next term.” We now have the bill curtailed in its propor- 
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‘tions, fer the first time, and it is what it was originally, less the 
claim to abatement as to the specific legacies, and the defendant 
Beall, is ordered to plead er answer. 

[1.] In tracing farther the history of this cause, I find that the 
plaintiff in error filed, ia obedience to this order, a number of 
pleas. He pleaded the amendment to the bill, striking out all 
the charges relative te the abatement of the specific legacies. 
He pleaded in bar a settlement in full with complainant, Blake, 
made on the 2d February, 1844, before the bill was filed, and 
set forth his receipt, in which he declares that he has received of 
plaintiff in error, executor of Mrs. Bostwick, eleven hundred 
and sixty dollars and fifty-one cents, m full of the interest of 
his wife, Mary A. Blake, in and to the estate of Mrs. Bostwick, 
as settled by a decree in Equity of the Superior Court of Mon- 
roe County, “ saving and reserving such of her interest in and to- 
said estate as has beer heretofore by agreement with said Beall, 
left to further adjudication.” This last plea declares that the 
reservation made in Blake’s receipt, has reference to a res- 
ervation made in an agreement entered into on the 13th of 
January preceding the date of that receipt, between the plain- 
tiffin error, Beall, Blake and all other parties in interest, touch- 
ing the terms and conditions of a settlement with these parties 
by the executor. In that agreement it is, among other things, 
stipulated, that Beall, the executor, should pay over to Mrs. 
Powers, the pecuniary legacy in full, and one-half in value 
of the negroes and their hire, left to her by Mrs. Bostwick ; re- 
taining in his hands the other half of the negroes and their hire, 
subject, upon certain terms, to future litigation ; and it declares 
that the reservation in Blake’s receipt, is of the complainants” 
interest in one-half of Mrs. Powers’ negroes, so agreed to be re~- 
tained, and nothing more. 

The defendant below, Beall, further by an amendment plead- 
ed that complainants have no right to recover more than legal 
interest—that he is not by law compelled to answer as to the 
usurious interest, and not liable to pay it to the complainants— 
that they (complainants) knew at the time of their settlement 
with him, that usurious interest had been taken in the manage- 
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ment of the funds of the estate, and that when said settlement 
was made, defendant agreed to make good to them all losses 
which they might sustain in consequence of usury in the securi- 
ties turned over to them. 

After argument had on these numerous pleas, the Chancellor 
presiding gave judgment, “that the plea insisting on an account 
stated, and setting forth a settlement and receipt of Samuel R. 
Blake, of the 2d February, 1844, and the agreement of 13th Jan- 
uary, 1844, be sustained by the Court, so far as relates to said 
account stated, and agreement of 13th January, 1844, except 
asis in said receipt excepted, as a defence in part, and that said 
plea do stand for answer. The residue of the plea not relating 
to said account stated, receipt and agreement, is overruled by the 
Court, and the amended plea is overruled; and that the de- 
fendant answer fully as to the usury, whether he received any, 
how much and when, on the money or effects belonging to said 
estate; and that he answer fully as to the one-half of the 
legacy bequeathed to Mrs. Powers, retained in his hands to 
await litigation—to whom it belongs, and show why he should 
not account to complainants for their share in said reserva- 
tion.” 

By this judgment then, 1st. The plea in bar, founded on the 
account stated, agreement and receipt of Samuel R. Blake, is 
sustained, except so far as concerns the complainants’ interest 
in one-half of Mrs. Powers’ legacy retained by the executor. 
The effect of this judgment, is to deny the complainants’ right 
to an account and answer, as to all matters embraced in the set- 
tlement of 2d February, 1844, and all claim to such account- 
ing is extracted from the bill. This plea is expressly adjudged 
a defence in part; that is, a defence to the demand in the bill, 
that the executor account and settle with complainants general- 

ly, and it is ordered to stand for answer. Therule is, that when 
a plea is ordered to stand for an answer, it is allowed to be a 
sufficient answer to so much of the bill as it covers, unless by 
the order, liberty is given to the plaintiff to except. Kirly vs. 
Taylor, 6 Johns. Ch. R. 242. Orcutt vs. Orms, 3 Paige, 459. 
Goodrich vs. Pendleton, 3 Johns. Ch. R. 394, Meeker vs. Marsh, 
vot x 58 ' 
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1 Santon V. J. R. 198. 2 Daniel’s Ch. Pr. 801, note2. Lord 
Redesdale, 304. Sellon vs. Leacon, 3 P. Williams, 339. Mait- 
land vs. Wilson, 3 Atk. 314. Lecropt vs. Dempsey, 4 Paige, 124. 
Story’s Eq. Pl, §699. 

Here no liberty to except is reserved; the plea is not only 
ordered to stand for an answer, but it is adjudged a good de- 
fence in part; I conclude therefore, that the plaintiff in error is 
bound to render no farther answer to the bill, so far as it relates 
to any and all subject matter covered by the plea. As to them 
the plea is a sufficient answer. This view of the matter is con- 
clusively demonstrated to be the view of the Chancellor presid- 
ing ; for the judgment proceeds, second, to declare as to what 
matters and things the defendant shall answer. “ Expressio 
untus est exclusio alterius.” It orders him to answer as to the 
usury and as to the one-half of Mrs. Powers’ legacy retained in 
his hands. Why the defendant, Beall, should be ordered to 
answer as to the one-half of Mrs. Powers’ legacy retained, is to 
me wholly incomprehensible, since the complainants claimed as 
to that legacy nothing whatever, but that it should be subject to 
abatement, and all that part of the bill which sets up this claim 
to abatement, was, as we have seen, upon complainant’s own 
motion, stricken out. 3d. All other grounds of defence to the 
bill, except those sustained as before stated, were overruled. 
Now let it be remarked just here, that we are not called upon 
to consider any judgment rendered by the Court on the pleas of 
the executor. Whether the Court ruled right or wrong in sus- 
taining the plea which was sustained—or in ordering the plain- 
tiff in error to answer as to Mrs. Powers’ legacy, or in deciding 
that he was bound to answer as to the usury, and was legally 
bound to account with plaintiffs relative thereto, is not for us to 





consider. ‘These rulings were not excepted to at the time; 


they are not now before us by writ of error. Many if not all the 
grounds taken in the overruled pleas, are taken in the answer. 
How far they or any of them will be available still as defences 
in the answer, we are not now invoked to say, Our duty now 
is to determine whether the exceptions to the answer were 


rightly sustained. 
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After then, the amendment to the bill, and after the judgment 
of the Court on the pleas, what was the bill, so far as it relates to 
the obligation of the plaintiff in error to answer? It was a bill 
calling upon him to account, as touching usury charged to have 
been made by him out of the funds of the estate, and as touching 
the interest which the complainants have in the one-half of Mrs. 
Powers’ legacy. It was this andno more. To this bill, by the 
usual Equity practice, he was bound to answer, and to this bill 
he was required to answer, by an express judgment of the Court. 
To this bill he did answer, and the question is, did he answer 
fully? Arrived at the question, after so great preliminary toil, 
I shall dispose of it briefly. 

[2.] If a defendant fails to plead, consenting to answer, or if 
his pleas are overruled and he is ordered to answer, he must 
answer fully. Vague generalities are not sufficient, for dolus 
latet in generalitres. Nor will excusatory statements or argu- 
mentative responses suffice. ‘The defendant must meet the mat- 
ter and substance of the plaintiff’s allegations fairly and fully. 
The plaintiff is entitled to such disclosures touching the charges 
in his bill, if in the power of the defendant to make them, as 
will enable the Court to decree upon them. The defendant is 
called into Chancery to reveal facts. If matters are charged as 
being within his own knowledge, and as having transpired with- 
in seven years, he must answer positively upon his knowledge ; 
and if not so charged, upon his information and belief. ‘This is 
the general rule, yet subject to modification to some extent. 
(8 Geo. R. 516.) This rule goes upon the idea that the answer 
is a thing of conscience and must be made ex animo, without 
evasion or reservation. Such matter as may be set up in de- 
fence in the answer, the defendant may state, although not 
responsive to the bill. Upon the answer thus fairly made, and 
the proofs, the Court is enabled to do justice between the par- 
ties. A purpose to reach the truth, in order to execute justice, 
_ by an appeal to the conscience, lies at the foundation of the 

theory of Equity jurisdiction, and the Courts labor to make the 
practice conform to the theory. General affirmations or denials 
may be literally true, yet evade the very point of the charge. The 
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facts upon which they are based ought to be stated, that the 
Court may judge of the equity which they involve, and thus 
judging, decree. 

[3.] If the plaintiff resorts to sifting interrogatories, they must 
be answered. Interrogatories, however, can neither enlarge nor 
contract the allegations in a bill; they cannot make a case dif- 
ferent from that which is charged; nor will a plaintiff in Equity 
be tolerated in an unrestricted inquisition into things foreign to 
his case. The rule upon this subject is, that the defendant is 
bound to answer all interrogatories which are material; that is, 
all which grow fairly out of the matters charged. What are and 
what are not material interrogatories, is not very easily determin- 
able; perhaps the best criterion is this, to wit: if the defendant 
should answer in the affirmative, and the admission would be of 
apy use to the plaintiff in the cause, either to assist his equity 
or to advance his claim to relief, the interrogatory is material. 
Story’s Eq. Plea. §853. Kurpers vs. Dutch Reformed Church, 6 
Paige, 570. Mitf. Eq. Ple. by Jeremy, 306. Gresley on Evid. 
17, 18, 20. 2 Danis. Ch. P. 246, 248. Hirst vs. Pierce, 4 
Price Rep. 394. Hare on Discovery, 160, 162, 298. Cooper's 
R. 212. 

[4.] When a bill is filed fur an account, as this, the plaintiff 
is entitled to the fullest information the detendant can give him 
by answer, not “by long schedules in an oppressive way, but 
by giving the best account possible, stating how it is, and refer- 
ring to books of account and other vouchers, so as to make 
them part of the answer, and giving the fullest opportunity of 
inspection.” Story’s Equity Pl. §856. 2 Damiel’s Chancery 
Pr. 257, 258. 2 Mylne & Keene, 35. White vs. Williams, 8 
Vesey 193, notea. 11 Sim. 401. Davis vs. Mapes, 2 Paige, 
105. 

And where defendant has in his power the means of acqui- 
ring the information necessary to enable him to make the disco- 
very called for, he is bound to make use of such means, what- 
ever pains or trouble it may cost him. 2 Daniel’s Ch. Pr. 832. 
Taylor vs. Rundell, C. & Ph. 104. Earl of Glengall vs. Frazer, 
2H. 99. Stuart vs. Ld. Bute, 12 Sim. 460. Applying these 
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rules to this bill and answer, I think we shall find no difficulty 
in arnving at the conclusion that the exceptions were well taken 
and properly sustained. 

The bill as to the usury, charges “that the defendant held 
and used said estate ever since 1834, for his own benefit and 
emolument; that from being a man of very small property, he 
has become wealthy from the use of said estate; that he has 
loaned out the moneys arising from said estate, and from hire of 
negroes and rent of land annually, at usurious interest, as high 
as twenty-five per cent. and compounding the same by renewal, 
and yet he has rendered no account of usurious interest received 
by him.” In reference to these charges, it prays that the de- 
fendant may be compelled to make a complete and perfect and 
full account and return of all the interest, legal and usurious, 
which he may have executed or received for or upon moneys 
belonging to said estate. The answer in response states “that 
in his acts, as executor of Rebecca Bostwick, he made no usury. 
When he as executor of said will, received money due the 
estate he charged himself with the amount and made a return 
of the same to the Court of Ordinary, regularly. He made and 
held himself responsible to the estate for the whole amount of 
such principal sum received, with legal interest, free from any 
loss of bad debts to the estate, or any loss of interest, because 
the money could not be loaned out ; for which he has accounted- 
to the legatees in full, and to complainants in this bill. Any 
usurious transactions he may have had with other persons, was 
on his own account, and not with the funds that he regarded the 

Sunds of the estate properly so called, because he charged himself 
with so much money as he collected, and the moneys then so 
collected were mixed with his own funds, which he used in bu- 
siness of various kinds, and among other things loaned out some 
money. The defendant did not keep separate the funds of the 
estate from his own, nor did he ever keep an account of extra 
or usurious interest made by him, and could not now, even if 
required, speak with any certainty of these individual transac- 
tions of his own, in which he exacted usury. But defendant 
would say that he has no doubt, and does believe, that the sum 
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of principal and legal interest which he turned over to the lega- 
tees, exceeds all the legal and usurious interest and principal 
which came to his hands, or which he may have made by any 
of the dealings of his with the estate, when the losses are con- 
sidered, which fell alone on him.” 

This extract embraces all the discovery made about the usury; 
other statements are made, which are defensive only. The ex- 
ceptions are eight in number. Those alone are to be consider- 
ed which relate to the answer in response to the usury allega- 
tions, and the allegations relative to Mrs. Powers’ legacy. The 
order to answer confines the answer to these two subject mat- 
ters. The exceptions are to be confined to the answer which, 
by the ruling of the Court, the defendant was compelled to 
make. He has the right to stand upon the judgment of the 
Court, so far as it exempted him from hability to answer. As 
before stated, the sustained plea being ordered to stand for an 
answer, is a full answer to all facts of the bill covered by that 
plea. The exceptions to the answer responsive to the usury al- 
legations, without considering them separately, assert that the 
answer is evasive andindirect, and in many parts argumentative ; 
that defendant does not answer facts to the best of his know- 
ledge, remembrance and belief; that defendant does not attach 
to his answer an account of his dealings, (usurious dealings as I 
understand the exception,) for and on account of the estate for 
many years; that defendant does not set forth the amount re- 
ceived and turned over to the legatees, nor the amount of losses 
sustained on usurious transactions, or in bad debts ; that he does 
not state the amount of money belonging to the estate, which was 
mixed up with his own funds ; what amount of interest he made 
upon the fund thus mixed, and what per centum he was in the 
habit of exacting on loans, and that he does not answer wheth- 
er or not he received any usury on the money belonging to or 
derived from the estate, but as to this point answers evasively, 
by saying, “in his acts as executor of Rebecca Bostwick, he 
made no usury.” These complaints are legitimate, and by re- 
ference to the answer we find to be true. The answer deals in 
generalities and argumentative statements—statements which 
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may be literally true, and which, at the same time, evade the 
very point and substance of the charges—statements which af- 
ford no facts which will aid the Court in rendering a decree. 
The body and strength of the complainants’ allegations is, that 
the defendant has received into his hands, as executor, a large 
estate in cash, which he has, for many years, used in usurious 
loans, at twenty-five per centum, and that he is liable to them 
for their proportion of the amount realized by him from such use. 
It is no sufficient response to say roundly, that as executor, he 
made no usury; that he mixed the funds of the estate with his 
own, and used the united fund in business of various kinds, and 
doaned out some money ; that these lending transactions were per- 
sonal, and that he did not use, in this way, any funds which he 
regarded as the funds of the estate, properly so called. The plain- 
tiff has a right to a specific answer to his charges, by a state- 
ment of facts, amounts, dates, &c. either positively upon his 
knowledge, or to the best of his knowledge, remembrance, in- 
formation and belief. The defendant ought to say what amount 
of the funds of the estate was employef#in usurious loans— 
what contracts were made, when and with whom—at what rate 
of interest, how often renewed, and the actual profit realized, 
and exhibit an account of the whole. If this is impossible, be- 
cause the funds of the estate were mingled with bis own, he 
ought to exhibit the amount of the joint fund, from time to time 
employed in usurious transactions—what proportion belonged 
to himself, and what to the estate—what rate of interest was 
exacted, and what profits were realized. There is no such ~ 
thing as separating his individual and representative character. 
The question to be answered is, what funds of this estate did 
he thus use, and what profit did he make on that fund? Let it 
be true, that he charged himself with principal and legal 
interest, and held himself liable for bad debts, that does not 
acquit him of his obligation thus to answer fully. The law 
does not however, require impossibilities of a defendant in 
Equity. 

[5.] When he has used all the means in his power to acquire 
the desired information, regardless of pains and trouble, and has 
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answered fully according to his knowledge, information, remem- 
brance and belief, whether it be satisfactory to the plaintiff or 
not, he has discharged the full measure of his legal obligations. 
The ruling of the Court in sustaining the exceptions as above 
stated, to the answer of the defendant responsive to the bill up- 
on the subject of usury, is sustained. The exceptions all seem. 
to have reference to the charges as to usury; yet, in the argu- 
ment, it was insisted that the answer was not full as to those 
parts of the bill which relate to the legacy of Mrs. Powers. 
Those parts we have seen were stricken out; but we take the 
case as we find it. The defendant was ordered to answer to 
them, and it is insisted that the answer filed, responsive to them, 
is not full. The last exception may, doubtless was, intend- 
ed to apply to this part of the answer, as well as to the part 


relative to the usury. Itis that the defendant does not answer 


facts to the best of his knowledge, &c. He does not state 
facts. He sets up in defence the demurrer to the bill, the 
amendment, by striking out all the allegations relative to Mrs. 
Powers’ legacy, andghat complainants are not entitled to any 
part of this legacy, it being a specific legacy. It is not a full 
answer. Defendant must state the amount of the legacy re- 
tained—in what it consists—its issues and profits—why retain- 
ed—what portion of it has been paid over, and every other fact 
in relation to it, material to aid the Court in rendering a decree, 
if, indeed, the Court can ever decree any thing relative to this 
legacy, on this bill. 
Let the judgment be affirmed. 
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No. 66.—Martruew Syxes, plaintiff in error, vs. Doe ex dem. 
Joun McRory, administrator, &c. 


[1.] An order of the Governor correcting a supposed mistake in a grant, by 
changing the sir-name of the grantee, after the rights of third persons, 
other than the original grantee, had attached, is inoperative and void. 


[2.] A grant issued by mistake can only be avoided by sci. fa. or other pro- 
ceeding for that purpose in Chancery. It cannot be impeached collate- 
rally, in an action at Law, by showing that the grantee intended, was a 
different person and of a different name from the one mentioned in the 
grant. 


Ejectment, in Henry Superior Court. Tried before Judge 
Stark, April Term, 1851. 


This was an action of ejectment, instituted by the defendant 
in error, against the plaintiff in error, as tenant in possession, for 
the recovery of lot of land, number , in the 12th district 
of Henry County. 

On the trial the plaintiff offered in evidence a grant from the 
State of Georgia to Rachel McRory, for the lot of land, dated 
onthe 21st November, 1823. It appeared upon the face of the 
grant that the name of the grantee had been changed from 
McCrary to McRory. The defendant objected to the evi- 
dence. 

Counsel for plaintiff then offered in evidence, an executive 
order passed by the Governor, on the 18th day of December, 
1839, authorizing the alteration in the grant to be made by vir- 
tue of the Act of 1827, proof having been submitted to his sat- 
isfaction, that there was a mistake in the grantee. 

Counsel for defendant objected to the evidence, on the ground 
that the Act of 1827 was unconstitutional and void. The 
Court overruled the objection, and counsel for defendant except- 
ed. 

Plaintiff’s counsel then offered in evidence the testimony of 
four witnesses, taken by interrogatories, to prove that at the 
time of giving in for draws in the land lottery of 1821, a widow 
von x 59 














466 SUPREME COURT OF GEORGIA. 





Sykes vs. MeRory. 


by the name of Rachel McRory, lived in the 13th district of 
Effingham County, that she had resided there for many 
years, and gave in for a draw in said land lottery, and that there 
was no person by the name of Rachel McCrary living in said 
district and County. 

To which counsel for defendant objected. The Court over- 
ruled the objection, and counsel for defendant excepted. 

The plaintiff then proved the death of Rachel McRory, in 
1823, and gave in evidence his letters of administration, and 
proved possession by the defendant, and closed his case. 

Counsel for the defendant moved for a non-suit. The Court 
overruled the motion, and defendant excepted. 

Counsel for defendant then read in evidence, a copy grant 
from the State to Rachel McCrary, for said lot of land, dated 
on the 21st day of November, 1823, also a power of attorney 
from Rachel McCrary to John Freeland, authorizing him to 
convey said lot of land, which was dated the 21st January, 
1824; also a deed executed under said power of attorney, and 
a regular chain of title, down to Sykes, the tenant in posses- 
sion. 

Counsel for defendant requested the Court to charge the Jury, 
1st. That the Act of the Legislature, under which the Governor 
corrected the alleged mistake in the grant, was unconstitutional 
and void, and that the Jury should consider said grant as it was 
before said correction was made. 

2d. That notwithstanding the Jury might believe that there 
was no such person as Rachel McCrary, and that Rachel 
McRory drew the lot of land, yet as no grant has ever issued 
from the State to Rachel McRory to said lot of land, they ought 
to find for the defendant, and that the lessor of the plaintiff can- 
not recover without showing title in himself; and if there be 
such persons as Rachel McRory and Rachel McCrary both, 
then the Jury should find for the defendant, because the grant 
issued to the latter. 

3d. If the Jury believed there was no such person as Rachel 
McCrary, they should find for the defendant, because a grant 
from the State of Georgia cannot be impeached and set aside 
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collaterally in an action of ejectment, but should be done by 
scire facias, or by bill in Equity ; and if there was such person as 
Rachel McCrary, although they might believe she was not the 
fortunate drawer of the land, ‘still they should find for the defend- 
ant, for the same reasons, unless the grant was void for some 
matter appearing on its face. 

. 4th. That the Jury should disregard the Executive order, under 
the circumstances of this case, and also the parol evidence in- 
tended to show the identity of the true grantee. 

5th. That the plaintiff, as administrator, had no right to recov- 
er, unless he had procured an order of the Court of Ordinary to 
sell the land. 

The Court refused so to charge, but did charge the Jury, as 
follows : 

Our Government is divided into three distinct departments— 
the Executive, Legislative and Judicial ; nor can an officer, being 
of one of these departments of the State Government, exercise 
any power properly attached to either of the others. Then, so 
far as the Legislature has attempted to confide Judicial power to 
the Governor, under the Act of 1837, the same is unconstitu- 
tional and void, and all the action of the Governor attempting 
to exercise judicial authority by virtue of that Act, or other Act 
of like character, is inoperative and void; all questions of dis- 
puted titles to property are judicial questions, and to be deter- 
mined by the Judiciary ; and all questions as to the ownership 
of land, between conflicting claimants, must be decided by the | 
Judiciary, in the County where the land lies; and every attempt 
on the part of the Legislature to remove the forum of litigation 
from the County where the land lies to the Executive office, for 
the purpose of having questions touching the validity of grants 
or titles between conflicting grantees or claimants to land adju- 
dicated by the Governor, must be inoperative and yoid. The 
Act of the Legislature of 1837 (read to you) and the other Acts 
of the Legislature on the same subject matter, are void as to third 
persons; but so far as these Acts clothe the Governor with 
powers—merely executive powers—which do not affect third per- 
sons, and which powers are not properly exerciseable by the Judi- 
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ciary, they are not unconstitutional, but are operative and bind- 
ing. I must therefore decline charging you in round terms 
as requested by defendant’s counsel, that the Act of the Legis- 
lature, under which the Governor corrected the alleged mistake 
in the grant, is unconstitutional and void, and that you should 
consider the grant as it was before the correction was made, but 
I consider it my duty to charge you as to the constitutionality of 
the law, as I have already done, and as you shall hear, hereaf- 
ter. As requested by defendants, it is my duty to instruct you 
that the plaintiff’s lessor must recover on the strength of his 
own title, and not on the weakness of his adversary’s—he must 
show title in himself, or he cannot recover. A principal ques- 
tion in this case is: Is this a case of conflicting grantees—a case, 
where two persons, Rachel McRory and Rachel McCrary, are 
or were conflicting claimants? Both claimed to be drawers, or 
each claimed to be the drawer of thisland. Such a state of facts 
as this, makes the case one proper for judicial inquiry ; then, if 
you believe from the evidence, that there were two such persons 
as Rachel McRory and Rachel McCrary, the executive order 
changing the name of the grantee in the grant, from the one to 
the other, is a nullity, and utterly null and void. For if there 
were two such persons, then the Act of 1837, and all other Acts of 
the like character, and touching the subject matter here involved, 
authorizing the Governor to change the name of the grantee, 
are unconstitutional, so far as they affect the rights of third per- 
sons; and the Governor having no right to exercise a function 
properly appertaining to the Judiciary, had no legal authority to 
make the alteration. ‘The mistake, if it existed, could only be 
legally corrected by the Courts, and the alteration of the grant 
by the Governor is a nullity. A grant conveys nothing un- 
less there be a grantee. If there existed no such person 
as Rachel McCrary, then the grant as to her is void, nor is it 
necessary that it should be repealed in solemn form by bill or 
scire facias. If Rachael McCrary had no existence, she was no 
grantee ; she had no vested interest to be divested by repeal of 
the grant; she could not be summoned on scire facias or bill 
to repeal or set the grant aside. If Rachel McCrary had no 
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existence and was not the grantee, and if Rachel McRory was: 
entitled to the grant, it was the duty of the Governor to correct 
the grant and describe the grantee by her proper name; and im 
doing so, he performed a duty properly appertaining to the Ex- 
ecutive department, and a strictly Executive and not a judicial: 
act. Iam requested to charge yout togsregard the executive 
order under the circumstances of the case, also the parol evi- 
dence to show the identity of the true grantee. Idonotfeelit my 
duty to instruct you as requested. When this Executive order 
was admitted in evidence, we had before us no Judicial infor- 
mation whether or not third persons were to be affected by it, 
nor could we with certainty foresee that any such informa- 
tion would be elicited in the course of the trial. Whether or not 
there existed two such persons as Rachel McCrary and Ra- 
chel McRory, are matters of fact, to be ascertained by you, and 
you are to regard or disregard the Executive order, according as 
you may ascertain the facts under the instructions already 
given. Nor can I, as requested, instruct you to disregard the 
parol evidence intended to show the identity of the true grantee. 
If there was no such person as Rachel McCrary, the grant to her 
in the first instance, conveyed no title out of the State, but the 
title remained in the State, unless Rachel McRory was origi- 
nally entitled to the grant ; and if she was so entitled, then the 
original grant passed the title to Rachel McRory, under the 
name of Rachel McCrary. If there was no such person as 
Rachel McCrary, the defendant, Sykes, has no title ; she could 
not be the origin or source of title to any one. If there was no 
such person, his title is without foundation ; still, as has been 
already stated, the plaintiff must recover on the strength of his 
own title and not on the weakness of his adversary’s. The 
person in possession has the right to hold against the whole: 
world, except against the true owner, and you will not turn out 
Sykes to let in any one else except the true owner. It is not 
necessary that the administrator should have obtained an order 
to sell the land before he can recover, and the mere absence of 
such an order will not hinder a recovery in a case like the pre- 
sent. 
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To which charge and refusal to charge, counsel for defend- 
ant excepted, and upon these several exceptions, have assigned 
error. 


Doyat & Noxan, and Catuoon, for plaintiff in error. 
Ezzarp, for defendatt 
By the Court.—Lumupxm, J. delivering the opinion. 


[1.] In Hilliard vs. Connelly, this Court held that the Act of 1837, 
authorizing and requiring the Governor and the Secretary of 
State, and the Comptroller General, to correct errors in grants, 
and to issue alias grants, was unconstitutional, so far as the 
rights of third persons, other than the State and the original 
grantee, were concerned. 7 Geo. R. 172. 

The Executive order tendered in evidence on the trial, cor- 
recting the supposed mistake in the name of the grantee, bears 
date in 1839, while the record shows that two years previous to 
that time, to wit: in 1837, Wilkinson and Fowler, two of the 
immediate grantors of Sykes, the tenant in possession, had ac- 
quired a title to the land in dispute from Freeland, the attor- 
ney in fact of Rachael McCrary, in whose name the grant origi- 
nally issued. The order therefore, of the Executive, altering the 
grant, was clearly inoperative and void, and inadmissible in evi- 
dence, the rights of third persons other than the original grantee 
having attached. The Judiciary department alone of the State 
Government was clothed with authority to investigate and deter- 
mine the antagonistic claims of the contending parties. 

[2.] But it is argued in behalf of the defendant in error, that 
this is a case of latent ambiguity, and that conceding the inva- 
lidity of the Executive order, that still it was competent, by parol 
proof on the trial of the ejectment, to ascertain the true grantee 
and to show that Rachel McRory, under whom the plaintiff 
claims, and not Rachel McCrary, from whom the defendant de- 
rives title, was the right person to whom the grant should have 
issued, and there is authority to sustain this position. Cheney’s 
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case, 5 Co. 68. Co. Litt. 3a. Ulrich vs. Litchfield, 2 Ark. 373. 
Parsons vs. Parsons, 1 Ves. Jr. 266. Thomas vs. Thomas, 6 
Term Rep. 671. Jackson vs. Stanley, 10 Johns. R. 132. Jack- 
son vs. Cody, 9 Cowen, 140. 

But we think the better practice is, that a grant issued by mis- 
take should only be avoided by scz. fa. or other proceedings for 
that purpose in Chancery; and that it cannot be impeached in 
this collateral way at Law, by showing that the grantee intended, 
was a different person from the one mentioned in the grant. 12 
Johns. R.77. 7 Geo. R. 172. 2T. R. 684. 1 Hen. & Munf. 
303. 6 Munf. 238. 9 Cranch, 87, 94. 5 Wheat. 293. 13 
Peters, 436. 

Let the judgment below, for these reasons, be reversed. 











No. 67.—James W. Yarsoroveu and others, plaintiffs in error, 
vs. Jon West, defendant in error. 


[1] An estate in remainder in slaves, cannot be created by a parol or verbal 
gift. 

[2.] In order to raise a trust by the promise or agreement of a party, which a 
Court of Equity will execute, it must be founded on some meritorious or 
some valuable consideration. 


In Equity, in Cobb Superior Court. Decision upon demur- 
rer, made by Judge Hixx, April Term, 1851. 


This was a bill filed by James W. Yarborough and his wife, 
formerly Harriet M. West, Richard B. Higgins and his wife, 
formerly Jane West, John H. Higgins and his wife, formerly 
Hester West. 

_ The bill alleges, that in the year 1818, John Wingo, of Spar- 
tanburg District, South Carolina, made a parol gift of a negro 
boy, named Peter, about five years of age, to his daughter, Jincy 
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West, during her life, and at her death said negro was to be- 
come the property of the children then born of the said Jincy, 
and to be born, and to vest in them and in no one else; that at 
the time of the gift, there were two children then living, born of 
the said Jiney, as the wife of John West, the defendant, to wit: 
Harriet M. and Hester, two of the complainants in the bill. 
‘The bill alleges, that the negro was delivered to the said Jincy 
West and her husband, John West, who thereby became a trus- 
tee, by operation of law, for the said Jincy during her life, and 
for the benefit of her children who might be living at her death ; 
that the said negro remained in the possession of John West, 
from the time of the gift until the year 1836; that Jincy West 
departed this life about the year 1830, leaving four children, 
complainants in this bill; that after her death, John Wingo ap- 
plied to West, and required of him to surrender the said negro 
to him, the said John Wingo, to be held in trust by him for the 
benefit of the said children of Nancy West, when the said John 
West promised the said Wingo that he would hold the said ne- 
gro boy in trust for the said children ; thatthe said West remov- 
ed to Georgia in 1835 or 1836, and about that time sold and 
disposed of the said negro boy, to some person unknown to com- 
plainants, for the sum of nine hundred dollars. 

The bill prayed that defendant should be decreed to come to 
a full and fair settlement in relation to the value, and the hire, 
and the interest thereon of the said negro boy. 

To this bill defendant filed a general demurrer. 

At the hearing, counsel for complainants moved to amend the 
bill, by striking out the word “ parol” before “ gift,” in the 11th 
line from the top of the first page, and, also, by inserting “ that 
they could not establish their claim without resorting to the con- 
science of the defendant,” and by adding a “ special prayer for 
relief.” 

The Court overruled the motion to amend, sustained the de- 
murrer, and dismissed the bill. 


Irwin, represented by CatHovn, for plaintiff in error. 
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Rice, for defendant in error. 








By the Court.—Wanner, J. delivering the opinion. 


This is a general demurrer to the complainant’s bill for want 
of equity, and we shall consider the question as if the bill had 
been amended, as proposed by the complainants, at the hearing 
of the demurrer in the Court below. 

[1.] The bill alleges, “that John Wingo made a parol gift of 
a negro boy named Peter, to his daughter, Jincy West, during 
her life, and at her death, said negro boy was to become the pro- 
perty of the children then born of the said Jincy, and to be 
born, and to vest in them and no one else.” 

By the terms of this parol gift, the boy Peter was given to Jin- 
cy West, during her life, remainder over to such children as 
she then had born, and to such as thereafter might be born. 
Viewing this as a parol or verbal gift of the slave Peter to Jincy 
West, during life, with remainder over to such of her children 
as were then in life, and to such as thereafter might be born, be- 
fore her death, it comes fully within the principle settled by this 
Court in Kirkpatrick vs. Davidson, 2 Kelly, 297. It was, how- 
ever, said on the argument, that it does not necessarily follow 
from the allegation, that the gift was a parol gift; it was not in 
writing. ‘Parol, or more properly parole, (says Bouvier,) is a 
French word, which means literally word or speech. It is used 
to distinguish contracts which are made verbally or in writing, 
not under seal, from those which are under seal.” The same au- 
thor defines a “ parol lease” to be “ An agreement made verbal- 
ly, not in writing, between the parties.” 2 Bouvier’s Law Dic. 
262. In the common acceptation of the term,a parol gift of 
slaves would receive the same construction as a parol lease of 
land. By the 17th Rule of Equity Practice, (2 Kelly, 484,) co- 
pies of all writings and other exhibits, are required to be at- 
tached to the complainant’s bill. The complainants in this case 
- have made no exhibit of any writing, by which this alleged gift 
was made in their bill, which we are bound to presume they 
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would have done, had any such existed, or have given some le- 
gitimate excuse why they did not do so. 

The complainants proposed to amend their bill by striking out 
the word parol, in the eleventh line from the top of the first 
page in their bill. If that amendment had been allowed as ask- 
ed, still the word parol, as applied to the gift of the slave Peter, 
is inserted in other parts of the bill, and why should the Court 
keep the parties litigating, unless upon a satisfactory showing, 
the complainants could so amend their bill as to allege the gift 
of the slave was in writing, and net by a mere parol or verbal 
gift ? . 
If the gift of the slave had been in writing, and by mistake it 
was omitted to have been so alleged in the bill, we have no 
doubt the Court would have allowed the bill to have been 
amended in that particular, on a proper showing for that purpose ; 
but no such application was made to the Court, for the reason, 
we conclude, that there was no gift of the slave in writing ; and 
such, doubtless, was the conclusion of the Court below, from all 
the facts and circumstances then before it. 

[2.] But it is further insisted, that notwithstanding this limi- 
tation over to the children of Jincy West, by the parol gift of 
John Wingo, may be void as to them; yet it is alleged, that af- 
ter the death of Jincy West, John West, her husband, most 
faithfully promised John Wingo, (who demanded the possession of 
the slave Peter, for the benefit of the children of his daughter, Jincy, 
by virtue of said gift,) that he would hold and manage the said 
boy, Peter, in ¢rust for the benefit and use of the said children. 

By the parol gift, the title to the slave Peter, vested in Jincy 
West, the wife of John West, and consequently became the 
property of her husband, by virtue of his marital rights; the 
gift being by parol, no interest in the slave Peter vested in the 
children who were the persons to take in remainder under that 
parol gift. Supposing John West to have been fully cognizant 
of his-legal rights at the time of the alleged promise, made by 
him to John Wingo, in regard to the slave Peter, yet there was 
no consideration to support that promise—the title to the property 
was already vested in him by law, and was not, at that time, 
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either in John Wingo or the children, according to the judgment 
of this Court in Kirkpatrick vs. Davidson. In order to raise a 
trust by the agreement of a party, which a Court of Equity will 
execute, it must be founded upon some meritorious or some val- 
uable consideration. 2 Story’s Equity, 235,° §973. The only 
consideration which we can discover to support this alleged 
promise or agreement is, that West should have the privilege of 
retaining the possession of his own property. 
Let the judgment of the Court below be affirmed. 





